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“BLACK BEAUTY"... A COMPLETE CORPORATE OUTFIT 


in our SPACE SAVER "ALL-IN-ONE" BOOK 
and SLIP CASE 










MINUTES 
AND BY-LAWS 













As described and illustrated 
with 50 sheets for Minutes and 
By-Lews 


BLACK BEAUTY No. 80 s] x 


POCKET SEAL 
IN ZIPPER VINYL > 
Jellies 


BLACK BEAUTY No. 70 $] 7 


Same outfit but with Printed 
Minutes and By-Laws 





20 CERTIFICATES . 
BOUND WITH STUBS > 
IN SINGLE SECTION 


®@ Additional Certificates 12 cents each. 


All items fit inside a rich, black vinyl 
CORPORATE RECORD BOOK; words 
“Corporate Records” and the border are stamped in 
gold on cover; Corperate name printed on gold insert 
that slips into built-in acetate recess on spine of book. 
Outfit then slips into a black vinyl Slip Case. 


STOCK TRANSFER SECTION > 





ALL ORDERS SHIPPED WITHIN 24 HOURS: Specially printed certificates require more time 





“THE SYNDICATE”... 


The only “ALL-IN-ONE” slot punched Rod Book outfit 


CORPORATE RECORD BOOK (illustrated) ————»> 
@ square, rod style posts @ extra large capacity 
@ corporate name printed on gold insert that slides 
into built-in acetate holder on spine of book 
®@ Contains—20 Certificates, Minute and By-Law sheets, 
Stock Transfer sheets, celluloid tab Index . . . and 


POCKET SEAL—in our unique zipper, black vinyl pouch 


that snaps into recess inside of book’s cover CUT-AWAY SHOWS 


HOW POCKET SEAL 
POUCH SNAPS INTO 
5 A RECESS INSIDE 
26 COVER — — BOOK 

CLOSES NORMALLY 


SLIP CASE—black vinyl—entire outfit slips into slip case 


“THE SYNDICATE" No. 90 
As described and illustrated, bound in 
black clorn, red back and corners; 
50 blank Minute and By-Law sheets. 


“THE SYNDICATE" No.95 °27 
With printed Minutes and By-Laws. 


@ Additional Certificates 12 cents each. 











WHEN ORDERING 


More than 1 Class of Stock — Preferences — Special Clauses (Postage prepaid if remittance is sent with order) 


Preferences, Designations, Clauses, etc., under 200 words, printed on face of Print Corporate Name exactly as on Certificate of Incorporation. Give 

certificates—40 Certificates, 1 or 2 classes of stock—certificates evenly divided STATE and YEAR of incorporation; No. of shares ......... Par 

among classes unless otherwise specified. Add $2.25 for each additional group Value $...... Capital Stock $......... It stock is without par 

of 100 words or fraction thereof. value specify total amount of Shares ...... Is stock Full Paid and 
¢ M oe : ; 

(Send Copy of Certificate of Incorporation) Add to price.............. $13.50 seit ors talk wraacansbe pian bts aisisocley ‘ 

Additional certificates 12c ea. Each addit. class of stock recited........ $ 2.25 Ask for catalog of outfits... $1 ' oP 


43 Park Place, New York 7-N. Y. 
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RECORD ATTENDANCE. Nearly 19,000 share owners attended the 1961 annual meeting of A. T. & T. This was the largest 
attendance ever recorded by any business. There was full and free discussion of many matters—evidence of democracy at work. 





Now...2,000,000 Bell Telephone Share Owners 





A NEW MILESTONE IN DEMOCRACY 
AND AMERICAN BUSINESS 


The ownership of the country’s 
largest business by over two million 
people is a dramatic testimonial to 
the American economic system. Here, 
for all the world to see, is democracy 
at work, 


The result is a communications 
service of increasing value to both 
the public and business and a vital 
element in national defense. 


The owners of American Telephone 
and Telegraph Company stock are 
people in all walks of life, in every 
section of the country. 


BELL TELEPHONE SYSTEM (B) 


A great many are small share own- 
ers. About 290,000 own fewer than 
ten shares. 42% are women. An ad- 
ditional 31% are joint accounts, gen- 
erally in the names of husband and 
wife. More than 300,000 are tele- 
phone employees. 


In addition to the direct owners, 
many millions of other people have an 
important, beneficial interest through 
the holdings of their insurance com- 
panies, pension funds, investment 
companies, unions, savings banks, etc. 


Without the money that A. T. & T. 
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share owners have put in the business, 
you could not possibly have the tele- 
phone service you enjoy today. Nor 
would there be work and wages for 
over 730,000 employees. 


This year alone share owners have 
furnished $961,000,000 in new capi- 
tal by subscribing to A. T. & T. stock. 


Given the opportunity to plan 
boldly for the future—and with earn- 
ings on a level that makes such prog- 
ress possible—you can be sure that we 
will make further contributions to the 
growth and security of the nation. 















BIGGER, 
BETTER, 
MORE «tk LPFUL 
- ‘THAN EVER! 






Now added to the REPORTS: 
“Tax Angles in Special Areas” 


Latest tax-trimming department now added to 
the REPORTS is “Tax Angles in Special 
Areas.”’ Money-saving guidance shows how to 
handle special problems related to business and 
persona! situations. Tax-saving opportunities 
for Corporate Executives, Professional Men, 
Retailers, Manufacturers, Wholesalers, Build 
ers, Contractors, Fiduciaries, Trust Officers, 
Investors, Oil, Gas, and Mine Interests, and 
Farmers are featured. Emphasis is on methods, 
- procedures and angles aimed at tax economy! 

















Send 
ve = 
. Decedent's Income | weus 
and Deductions }) 
FREE 
: TAX 
; BOOK! 
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Use this handy coupon to request your compli- 
mentary copy of “ABC's of a Decedent's Income 
and Deductions.” Points out clearly and simply 
major new income tax angles to be considered. 


The Last Word in Sound, Money- 
Saving Tax Guidance and Protection 


CCH FEDERAL TAX GUIDE REPORTS have long been 
recognized as the most authoritative and understandable 
in the field. Now newly expanded to offer even more expert, 
explanatory guidance, the “Reports” help you plan sound 
tax tactics for substantial tax savings. 


“Tax Savings” — “Tax Tactics” — “Estate Tax Planning” 
Discussions of ““Tax Tactics” explain techniques and strate- 
gies that sharpen and perfect tax management methods. The 
what, how and why of audits are made plain. CCH explana- 
tion helps take the hazards out of handling tax disputes with 
the IRS. Special help on “Estate Tax Planning” shows ways 
and means for timely conservation of assets 


to slash tax liabilities. Income, estate and 
gift tax angles and economies are flagged, explained and 
applied to everyday tax affairs. Week after week, the 
**Reports” assure the very latest tested and approved meth- 
ods for nailing down every new tax advantage. And they 
flash timely warning of each emerging penalty and pitfall 
under the ever-changing rules. 


Included at No Extra Charge—3 Big ‘‘Compilation 
Volumes"’ to Bring You Right Up To Date 


Subscription includes three big new “Compilation Volumes” 
that arrange and organize the complete background essential 
to competent tax management—with all the latest develop- 
ments carefully fitted into place. Authoritative CCH Edito- 
rial Explanations cut across every twist and turn to point 
toward sound solution of day-to-day federal tax problems. 


PLUS CCH’s ‘‘TAX WEEK" for quick-scanning 
weekly highlights of important tax news 


PUBLISHERS of TOPICAL LAW REP OR TS 


NEW YORK 17 CHICAGO 46 
420 LexinGton Ave. 4025 VW. Peterson Ave 425 t31m Stecer. Nw. Ww. 


WASHINGTON 4 














® 

Pon one ~ 
| COMMERCE CLEARING HOUSE, INC. AB-961 ! 
; 4025 W. Peterson Ave., Chicago 46, Ill. 
| Send our complimentary copy of “ABC's of a Decedent's Income j 
| and Deductions.” Also send full details on CCH’s new expanded l 
| weekly FEDERAL TAX GUIDE REPORTS. No obligation, of course. ! 
CS Se ee ! 
| ! 
| TITLE ——— | 
|  iaicretncenpinintctinniinniteccanaanitiitt | 
! | 
‘(libies | 
Usain ane-nrentt li tn iilellillihiiesiensiailshaniaaienAI ! 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





What Do Figures 
on Discipline Prove? 

“Disbarments and Disciplinary Ac- 
tion” (April issue, page 363) seems 
to argue that the reduction of affirma- 
tive disciplinary actions to an almost 
nonexistent statistic proves that the 
legal profession is infinitely more pure 
than most human institutions. 

Might it not demonstrate, on the 
contrary, a failure in effectiveness of 
present methods for the maintenance 
of professional standards of conduct? 

Would the conclusions given be valid 
if consideration were given to an even 
more “vital statistic about itself” ob- 
tained and maintained by the organ- 
ized Bar measuring the frequency and 
extent of occurrences of breach of pro- 
fessional responsibility ? 

The consideration of the editorial in 
the same issue of the Journal, “The 
Odds Favor the Criminal” on page 378, 
to the effect that “. . . crime does pay— 
and it does pay 85 per cent of the time 
today”, would suggest that we may be 
deluding ourselves by a statistical fal- 
lacy. 

To quote a saying attributed to 
Artemus Ward: “It ain’t so much the 
things we don’t know that get us into 
trouble. It’s the things we know that 
ain’t so.” 

Conn WITHERS 
Liberty, Missouri 


Extra Sentence Garbles 
Meaning in June Issue 

I do not know what practice the 
Journal follows in printing errata. 

If you will refer to page 640 of the 
June, 1961, issue, column 3, line 6, be- 
low the ad, you will note that the fol- 
lowing sentence which was crossed out 
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in galley nonetheless has appeared in 
the final print: “And, while not men- 
tioned thus far, this may also include 
the use of foreign trusts.” This sen- 
tence, of course, is in conflict with the 
preceding sentence and somewhat 
garbles the over-all thought of that 
paragraph. . . 
Burton W. KANTER 


Chicago, Illinois 


The Power of the 
World Court President Judge 

The election by the World Court of 
Judge Winiarski, of Poland, as Presi- 
dent Judge has been duly publicized, 
but few people are aware of the extra- 
ordinary power of this position, and 
the increased influence of the iron cur- 
tain bloc as a result of this election. 

The President Judge of any court is 
naturally in a position of particular in- 
fluence in his court—witness the fact 
that our own Supreme Court has ac- 
quired a press name of “the Warren 
Court”. But under the Court Statute of 
the United Nations Charter the Presi- 
dent Judge of the World Court is given 
an express power that our Chief Justice 
does not have. Article 55 of the statute 
provides that all questions shall be de- 
cided by a majority of the judges pres- 
ent and that “In the event of an equal- 
ity of votes, the President or the judge 
who acts in his place shall have a cast- 
ing vote”. That means precisely that 
the President Judge, after voting like 
any other judge, would have the de- 
ciding vote in the event of a tie 
(see Webster’s Unabridged Dictionary, 
“casting vote”). 

Judge Winiarski was elected Presi- 
dent for a term of three years (until 


1964) and he may be re-elected. His 
term as judge is until 1967. 

A new judge from the Soviet Union 
went on the court this year for a term 
of nine years. So there are two votes 
from iron curtain governments to start 
with, or three (including the “casting 
vote”) in case of a tie. This is a large 
advantage for this bloc which has no 
use for the court except to have judges 
on it to sit in judgment on nations of 
the still free world! 

Furthermore, any Communist-domi- 
nated government could bring a dis- 
pute against the United States upon ac- 
cepting the jurisdiction of the court 
with protective reservations, and then 
it would automatically be entitled to 
choose a person to sit as a judge on 
the court for the particular case (Stat- 
ute, Article 31). That makes four po- 
tential votes for the bloc. 

There are fifteen judges on the court, 
but nine can make a quorum and a 
majority of those present can render 
a final, unappealable judgment. 


Joun B. Gest 
Philadelphia, Pennsylvania 


Author Contends 
Reviewer Misquoted Him 

May I call attention to what I regard 
as an error in Mr. Louis O. Kelso’s 
review of my book “Planning for Free- 
dom”, in the February issue (page 
193) ? 

Mr. Kelso writes: “As if recognizing 
a more appropriate title, Dean Rostow 
early abandons the phrase Planning 
for Freedom for the more accurate 
Liberal Planning. “Liberal” here must 
be taken in its contemporary usage, 
evoking the notion of active govern- 
mental interference in the private af- 
fairs of men, rather than in the his- 
torically pure sense connoting “free- 
dom from governmental strictures”. 

What I said, and meant, was this: 
“If a label is necessary for the concept 
of planning outlined here, it might be 
identified as Planning for Freedom, or 
Capitalist Planning, to distinguish it 
from many forms of planning which 
would require a far greater degree of 
detailed control over economic activi- 
ties by the state. Perhaps the best name 
for this set of ideas would be “Liberal 
Planning”, using the word “liberal” in 

(Continued on page 847) 
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American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration: Labor Relations Law: Legal 
Education and Admissions to the Bar: Local Government 
Law; Mineral and Natural Resources Law; Patent, Trade- 
mark and Copyright Law; Public Utility Law; Real Prop- 
erty, Probate and Trust Law: Taxation; and the Junior Bar 
Conference. Some issue special publications in their respec- 
tive fields. Membership in the Junior Bar Conference is lim- 
ited to members of the Association under the age of 36, who 
are automatically enrolled therein upon their election to 
membership in the Association. All members of the Associa- 
tion are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 


Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Local Government Law, $5.00; Mineral and Natural Re- 
sources Law, $7.00; Patent, Trademark and Copyright Law, 
$5.00; Public Utility Law, $5.00; Real Property, Probate 
and Trust Law, $5.00; Taxation, $8.00. 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1956 or before: $10.00 for lawyers admitted in 1957, 
1958 and 1959: and $5.00 for lawyers admitted in 1960 


or later. 


Manuscripts for the Journal 
® The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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Bar Association Telephone: HYde Park 3-0533 

WASHINGTON OFFICE: 
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This authoritative 94-page book has just been published 
and is available without charge to professional men. Written 
by Alden Guild, J.D., in collaboration with Deane C. Davis, 
President of National Life of Vermont, and David F. Hoxie, 
Associate Counsel of the Company, it is a useful guide to the 
successful formation and funding of professional-partner- 
ship purchase agreements. 


Just published... 
available to 
Lawyers and Trust 


Officers 


A complete 
analysis of 
professional- 
partnership 
purchase 
agreements 





PARTIAL LIST OF SUBJECTS OF 
PARTICULAR VALUE TO YOU AND 
YOUR CLIENTS 


* Entity-Purchase and Cross-Purchase Plans... 
A detailed discussion of the advantages and dis- 
advantages of each. 

* Valuation ...A study of alternative methods, 
and the importance of reaching agreement. 

* Tax Considerations .. . Complete analysis of 
how purchase payments and insurance funding 
may affect income and estate taxes. 

* Role of a Trustee ... Examples given to illus- 
trate the benefits of impartial administration for 
certain situations. 

* Specimen Agreements .. . Entity and Cross- 
Purchase Agreements, with and without a Trustee. 














Written by attorneys, this comprehensive new book pro- 
vides most of the information you might need in developing 
sound purchase agreements for personal-service or pro- 
fessional partnerships. Citing relevant and recent tax 
rulings, the book discusses both the advantages and dis- 
advantages of Entity and Cross-Purchase Plans, how Val- 
uation may best be made, tax considerations and the role 
of a Trustee. In addition a number of Specimen Agree- 
ments are included and discussed. 


If you are familar with an earlier book by the same 
authors — Stock-Purchase Agreements and The Close 
Corporation — you will realize how valuable this new 
book can be to you and your clients. It is written in the 
same clear style and will bring you up to date on recent 
developments in professional partnership practices, tax 
interpretations and life insurance procedures. 


For a complimentary copy, write (on your professional 
letterhead, please) to National Life Insurance Company, 
Montpelier 2, Vermont. 


National Life 
Tnsurance Company 


MONTPELIER 2 


VERMONT 


Founded in 1850 - A Mutuai Company - Owned by its Policyholders 
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ADVISORY BOARD 


Leonard L. Silverstein, Chief Editor 
Silverstein and Mullens, Attorneys, 
Washington, D. C. 

Dallas Blair-Smith 

Tax Department, Lybrand, 

Ross Bros., and Montgomery. 

Claude A. Burleson 

Director of Taxes, General Telephone 
& Electronics Corporation. 

Joh , eee of 

sory Board 

Tax Director, McGraw-Hill Publishin Co. 
Paul R. Dean 

Dean, Georgetown University 

Law Center. 


Director, Tax Administration, 
Radio Corporation of America 
Samuel H. Hellenbrand 
Cirector of Taxes, The New York 
Central Railroad Co. 
iliam Horne, Jr. 
Tax Section, Olin-Mathieson 
Chemical Corp. 
William E. Jetter 
Manager of Taxes, 
American Oil Company. 
Augustus W. Kelley !!! 
Tax Manager, Bristol-Myers Co. 
Raymond J. Kerester 
Esso Mediterranean, Inc. 
Donald H. Larmee 
Asst. Vice President—Taxes, 
Pullman Incorporated. 
William J. Lemmon 
Tax Attorney, Westers Electric Co. 
6. Mason 
Counsel, Tenp-tel' lectric Co. 
Robert McArthur, Jr. 
Assistant Vice-President and 
Assistant Controller, 
Freeport Sulphur Co. 
Stanley Ozark 
Tax Department, investors 
ates Services, Inc. 
red W. Peel, Jr. 
Partner, Alvord & Alvord, Attorneys, 
Wa ashington, 0. C. 
Maurice Peloubet 
Certified Public Accountant, 
Pogson, Peloubet and Co., New York. 
Michae! Peters 
Certified Public haneuahant, 
Main and Co., Philadelphia. 
Robert Plumb 
Manager, Tax Department, 
American Cyanamid Corporation. 
Paul A. Reck 
Asst. Treasurer, Remington Rand, 
Div. of Sperry and Corp. 
Louis Schreiber 
Manager of Federal Tax Division, 
Legal Dept., du Pont de Nemours & Co. 
John Scott 
Partner, Lewis, MacDonald & Varian, 
Attorneys, New York. 
raid H. Sherman 
Silverstein and Mullens, Attorneys, 
Washington, D. C. 
John M. Sullivan 
Briggs and Morgan, Attorneys, 
St. Paul, Minn. 

Sidn 
Partner, Anderson, Rush, Ward and 
Dean, Mtoreeys. Orlando, Fla. 
ey S. Weithorn 
om, «Connell aon. O'Donnell 
Weyher, A Horneys, | New York. 
M. Wolfson 


Treasurer, A Television Core. 
Ri F. Wertheim 
Managing Editor, Tax taanagoment. 





Meet the nation’s foremost 
tax authorities who compose 


BNA’s TAX MANAGEMENT 
Advisory Board 


We wish you could sit in on a regular monthly meeting of BNA’s Ad- 
visory Board on Tax Management. 


It’s a stimulating experience. , 


On the last Thursday of every month, the best tax minds in industry, 
and from leading law and accounting firms, gather in New York City. Leonard 
L. Silverstein, Chief Editor of Tax Management, opens the meeting with a 
controversial tax issue. 


From this moment on until late evening, this and other pressing tax 
problems are discussed and probed until every divergent opinion is heard and 
recorded. 


It’s a broad ranging discussion. The ideas flow freely—ideas that are in- 
formed, penetrating and IMPORTANT. 


This is why the Advisory Board was formed in the first place—to bring 
you, through BNA’s bi-weekly Tax Memorandum service, the benefit of the 
keenest thinking available on every important business and corporate tax problem. 


It’s this unique discussion group that makes every BNA Tax Manage- 
ment Memorandum timely, highly pertinent, and immediately usable in day-to- 
day practice. The Tax Management Memorandum puts top tax experts on your 
own staff. 


The Bureau of 


a National Affairs, Inc. 
INE 


1231 24th Street, N.W. e Washington 7, D. C. 
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(Continued from page 842) 

its old sense, still valid, to recall the 
liberalism of those utilitarian radicals, 
the English Classical Economists, with 
their faith in free trade, competition, 
and progress; their sympathy for prac- 
tical and humanitarian reforms; their 
complete dedication to human freedom 
as an end in itself.” 

It seems rather hard lines, having 
written a book which stressed the dan- 
gers of socialism (that is, of a society 
in which the state had a complete 
monopoly of economic and of political 
power) to be accused of favoring it. 

I might add that I found it surpris- 
ing that Mr. Kelso did not comment 
on the fact that my book directly and 
explicitly challenged the popular 
“under-consumptionist” or “purchas- 
ing power” theory defended in his 
writings, following Malthus, Hobson, 
Major Douglas, and some of the trade 
union and Marxist writers of the last 
two generations. 

EuGENE V. Rostow 
Yale University Law School 
New Haven, Connecticut 


The Importance of 
Bar Associations 

I received a copy of a letter which a 
young member of our local bar associa- 
tion had written to a firm that had lent 
its voluntary assistance to an import- 
ant function of our group. 

Although the words he chose may 
perhaps never, as King Henry V’s ad- 
monition to the Constable of France: 
“witness live in brass”, I believe they 
merit a place in the Journal. 

He wrote: 


We are now attempting to create a 
cohesive and vigorous Bar 
tion . an active bar association is 
essential to the refinement and devel- 
opment of jurisprudence . . . the sci- 
ence whose processes define the area in 
which our commercial culture 
gresses. . . . Development of the law 
is largely dependent on the ability and 
experience of attorneys who practice 
before the Courts daily. Profes- 
sional association and constant rededi- 
cation to higher than professional ends 
or purposes purely, is indispensable 
to the promotion of any worthy, legal 
standards of excellence. .. . 


Assoc ia - 


pro- 


It is not a little refreshing to realize 
that this young lawyer way down here 


in the country, much as a duck to the 
water, finds himself drawn to the main 
stream and endeavor of our Associa- 
tion, which flows beyond the rivulets | 
of present necessity to move and pack 
such silt and sift such substance as | 
must surely have initially formed and 
sustained the delta of our American 
Bar. 
FRANK F. FAuLk, JR. 


Albany, Georgia 


Some Dangers in 

Using Protracted Cases Book 
In regard to Mr. McAllister’s praise 

of the Handbook of Procedures for 

Trial of Protracted Cases (A.B.A.J. 


June, 1961). no doubt, in certain extra- 


ordinary circumstances, the Handbook | 


can be the key to prompt preparation 
and orderly presentation of a compli- | 
cated case. However, it is not a proce- 
dure to be accepted casually or without 
careful consideration in every case. 

Lawyers without “chain store” office 
organizations, particularly those prac- 
ticing at a distance from the place 
where the court sits, are under great 
handicaps through adoption of such 
procedures. 

While Handbook methods may short- 
en the trial, the unwary lawyer, partic- 
ularly when he represents an impecuni- 
ous plaintiff, may be thus trapped into 
tedious pretrial procedures requiring 
his presence on the opposite side of the 
state or district for days on end, ex- 
hausting his client’s resources while his 
remaining law practice suffers. 

If a country lawyer or the member 
of a small firm becomes involved in a 
Handbook governed case, we predict 
from experience that his client may be 
subjected to needless heavy expense. 
Because the burden of proof rests upon 
the plaintiff, such procedures usually 
strengthen the defense and, oftentimes, 
force the plaintiff's case into such trun- 
cated form that justice may be thwart- 
ed. 

The usual first move of the defense 
may be to shut off all discovery, cause 
a trial date to be fixed, and then “wear 
down the opposition” into case weak- 
ening concessions and _ stipulations, 
while the judge, ever anxious to clear 
the calendar, is unwittingly used as a 
hammer for the benefit of the defense. 

(Continued on page 850) 





Views of Our Readers 


Now meet some of the special 
consultants who write BNA's 
TAX MANAGEMENT Portfolios 


Whereas the Tax Management Memorandum 
offers the thinking of the Advisory Group and 
covers a number of tax problems from a variety 
of viewpoints, each Tax Management Portfolio 
is the specialty of a single tax expert and the 
TM staff. Each Portfolio examines a different 
problem in depth. It features complete and com- 
prehensive Working Papers that can be used 
to follow and analyze the situation in your own 


business framework. 


Here is a partial list of the consultants—each 
a specialist in his respective field—who par- 
ticipate in the preparation of BNA’s Tax Man- 


agement Portfolios: 


LEONARD L. SILVERSTEIN 
Chief Editor 


Carolyn Balleisen, Attor- 
ney « New York, New 
York 


Russell K. Bolton, Jr., 
Attorney ¢ Olwine, Con- 
nelly, Chase, O'Donnell 
and Weyher ¢ New York, 
New York 


Marion A. Chirelstein, 
Professor of Law « Rut- 
gers University Law 
School « Newark, New 
Jersey 


Reuben Clark, Jr., Attor- 
ney « Wilmer and Broun 
e Washington, D. C. 


Mark |. Cohen, Attorney 
Kaye, Scholer, Fierman, 
Hays and Handler e New 
York, New York 


John J. Cordner, Certified 
Public Accountant « Fort 
Myers, Florida 


Sheldon |. Fink, Attorney 
Sonnenschein, Levinson, 
Lautman, Rieser, Carlin 
and Nath « Chicago, II- 
linois 


Victor H. Frank, Jr., At- 
torney « Webster, Shef- 
field, Fleischmann, 
Hitchcock and Chrystie 
e New York, New York 


Richard L. Hirshberg, As- 
sistant General Counsel 
National Coal Associa- 
tion « Washington, D. C. 


John B. Huffaker, Attor- 
ney « Duane, Morris and 
Heckscher e¢ Philadel- 
phia, Pennsylvania 


Charlies Kerester, At- 
torney © Jones, Day, 
Cockley and Reavis e 
Cleveland, Ohio 


Saul D. Kronovet, Attor- 
ney « Silverson and Gel- 
berg © New York, New 
York 


Matthew J. Kust, Attor- 
ney « Washington, D. C. 


Donald H. Larmee, As- 
sistant Vice President, 
Taxes « Pullman, inc. « 
Chicago, Illinois 


Thomas V. LeFevre, At- 
torney * Morgan, Lewis 
and Bockius ¢« Philadel- 
phia, Pennsylvania 


James T. Lyon, Financial 
and Tax Consultant « 
Baltimore and Ohio Rail- 
road « Washington, D. C. 


Davis W. Morton, Jr., At- 
torney * Spering, Morton 
and Dutton « Washing- 
ton, D. C. 


Richard A. Mullens, At- 
torney « Silverstein and 
ye e Washington, 


Fredric A. Nicholson, At- 
torney ¢ Debevois, 
Plimpton and McLean e 
New York, New York 


Staney Ozark, Tax Coun- 
sel « Investors Diversi- 
fied Services, inc. ¢ Min- 
neapolis, Minnesota 


Maurice Peloubet, Certi- 
fied Public Accountant « 
Pogson, Peloubet & Co. 
e New York, New York 


William G. Reiff, Attor- 
ney « Yonkers, New York 


James Q. Riordan, Man- 
ager ¢ Planning and 
Analysis (Mobil Oil) Soc- 
ony Mobile Oi! Co., inc. 
New York, New York 


Raymond Rubin, Attor- 
ney « New York, New 
York 


Jacques T. Schienger, 
Tax Consultant « Baiti- 
more, Maryland 


John Scott, Attorney « 
Lewis, MacDonald and 
Varian « New York, New 
York 


Gerald H. Sherman, At- 
torney « Silverstein and 
“yg ¢ Washington, 


John M. Sullivan, Attor- 
ney « Briggs and Morgan 
« St. Paul, Minnesota 


Wilma E. Van ’ 
Attorney ¢ Silverstein 
- Mullens ¢ Washing- 
ion, 


Sidney C. Ward, Attor- 
ney « Anderson, Rush, 
nore & Dean ¢ Orlando, 
a. 


Stanley S. Weithorn, 
—s * Olwine, Con- 
nelly, Chase, O’Donnell 
and Weyher « New York, 
New York 


Herman Wolff, Jr., At- 
torney « Raleigh, North 
Carolina 


The combination of the bi-weekly Memorandum 
and the Portfolios gives you unparalleled infor- 
mation in breadth and depth, whatever your tax 
interests may be. For details, write: Dept. 688. 


The Bureau of 
National Affairs, Inc. 
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ECIAL Pre-Publication Offer—SAVE $ 


THE CONCISE ENCYCLOPEDIA OF 











CRIME and 
CRIMINALS 


EDITED BY SIR HAROLD SCOTT 
Former Chief of Scotland Yard 


Fev “abduction” to “witchcraft” here’s PARTIAL LIST OF 
every crime ever committed by man 

(or woman). Completely alphabetized. sayy ese ae 
Fully illustrated ! Ws 6 

Suenien trials, heinous crimes, notorious Nationale, Interpol, West 
underworld figures come sensationally to German Minister of the 
life as you relive the headlines of many a Interior, Lord Pakenham, 
year. You'll meet (on paper, to be sure) Al Eric Partridge, Alan 
Capone, Lucky Luciano, the Mafia, Jesse Moorehead — countless 
James, Jack “Legs” Diamond, Arnold Roth- crime specialists of 
stein, the Dalton Boys, Dutch Schultz, the Europe and America 
Marquis de Sade—and other infamous (including Police 
characters. You'll witness modern crime C zing Sheriff 
detection at work in spectacular cases in- ommissioners, oheritts, 
volving—blackmail, counterfeiting, espion- Penologists, Coroners, 
age, rape, kidnapping, treason, smuggling, Law Professors, 
crimes passionnels, scores of other criminal Judges, D.A.’s, etc.) 
acts. 

And you'll go behind the scenes of the 
F.B.1L, French Sureté Nationale, Interpol, 
even the Royal Canadian Mounties — to 
learn how these agencies hunt their man — 
and get the conviction. 

For law makers, law enforcers, attorneys, 
sociologists, psychologists, reporters, edi- 
tors, writers—and mystery fans who enjoy 
fascinating reading—t'iere is nothing like 
this volume in existenve anywhere. 

10-Day Free Trial Examination Valentine's Day Massacre 
Mail coupon below for ten day free trial ex- Adolph Eichmann — , 
amination. If you are not held spellbound 
by this fascinating volume, return it—ana_ | thousands more! 
you pay nothing. Otherwise, you need 
remit — not the publication price of 
$15.00 effective September 22 
but only $12.95, plus shipping. 
Act now—and save $2.05 on the 
pre-publication price offer! 


PARTIAL LIST OF 
SUBJECTS—the Lindbergh 
kidnapping, Loeb-Leopold 
case, Brinks robbery, 
Chessman case, Klaus 
Fuchs, Jack the Ripper, 
Dreyfus Trial, Murder Inc., 
Lizzie Borden murders, 
Albert Anastasia, St. 

















SPECIAL 
PRE-PUBLICATION 
PRICE OFFER — 
SAVE $2.05 
Over 352 pages. with 96 pages 
of color and black-and-white 
illustrations, full color dust 
jacket of murder 
weapons. 








TO YOUR BOOKSELLER or 
HAWTHORN BOOKS INC., Dept. ABA-961—Englewood Cliffs, New Jersey 


Send me “The Concise Encyclopedia of Crime and Criminals” for 
a ten day free trial examination. If not satisfied, I can return the 
volume within 10 days and pay you nothing. Otherwise, I need 
remit (not the $15.00 publication price effective Sept. 22) but only 
$12.95, plus a few cents postage. 
SAVE POSTAGE, I enclose check or money order for 
$12.95 as payment in full. Publisher then pays all ship- 
ping charges. Same return privilege and money-back 
guarantee. 


NAME. 





ADDRESS. 
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When you are athe « ee 


for expert advice on Bequests 


P Bins dduniilias eee 


THE ARTHRITIS AND 
RHEUMATISM FOUNDATION 


10 Columbus Circle © New York 19, New York 


Help us fight the nation’s number one crippler— 
11,000,000 Americans now suffer from the 
rheumatic diseases. 


Support is urgently needed for our programs of 


© RESEARCH 
© EDUCATION 
© TREATMENT 
© REHABILITATION 


Help us achieve these goals . . . 


“Care Today ... And A Cure Tomorrow” 
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gave me the key to more 
profitable practice 
management 


~ “ 

e An accurate picture of 
your practice! 

e Organizes your productive 
time for higher earnings! 

@ Ideal for cost-analysis! 


DAILY LOG Practice Management Record Forms act as “head- 
quarters” for all data necessary to plan your work more efficiently 
— help you get things done on time — keep your practice on a 
smooth running basis day after day. You and your secretary will 
have a “standard practice” on all essential data — charges, 
receipts, payroll, listing of business. Adaptable to any practice — 
pays for itself in billings normally forgotten. 

Prices: Complete set of forms for one year............... $ 6.50 
Forms bound in top quality 3-ring binder............... $11.45 
Pro-rata price, 60c per month for balance 

of year. Satisfaction guaranteed. 


2238 Ge er 5 ' a & = a ae 


THE COLWELL COMPANY 


250 Kenyon Road, Champaign, Illinois 





MAIL 


Please send me FREE sample pages and literature on 
the Colwell Daily Log for Lawyers. 
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Subscribe to Legal Services that will 
KEEP UP give you intensive specialized training 


in your chosen field. 
WITH YOUR 


SPE C vVaed Improve your professional competence and increase your in- 


come by using periodicals that will keep you well-informed on 
current developments in the law. 


CORPORATE PRACTICE COMMENTATOR ......... 
Published in May, Aug., Nov., Feb. 

Gives concise and reliable information on significant develop- 
ments and new thinking in the field of corporate law and 
practice, 


INDUSTRIAL RELATIONS DIGEST ............ Weme 
Published in July, Oct., Jan., April 
A reader’s digest of material on-Labor Law, Industrial Rela- 
tions and Personnel Management. 


CURRENT MUNICIPAL PROBLEMS ......... .. Matthews 
Published in Aug., Nov., Feb., May 

Discusses problems of local communities and urban areas; and 
presents solutions arrived at to meet these problems. 


THE TAX COUNSELOR'S QUARTERLY . . . Lauritzen & Schuyler 
Published in Mar., June, Sept., Dec. 

Presents clear-cut answers to current problems arising in the 
tax field. 


JOURNAL OF FORENSIC SCIENCES ...... . Levinson et al 
Published in Jan., Apr., July, Oct. 

Only publication of its kind giving official documented in- 
formation. 


MEDICAL TRIAL TECHNIQUE QUARTERLY .. . . Goldstein et al 
Published in Sept., Dec., Mar., June 

For every attorney who becomes involved in law suits with 
medical facts. 


PERSONAL INJURY COMMENTATOR ...... . Ghiardi et al 
Published in Jan., Mar., May, July, Sept., Nov. 
Summaries of important articles in the personal injury field. 


THE TRIAL LAWYER'S GUIDE ....... . . Goldstein et al 
Published in Feb., May, Aug., Nov. 

A practical bread and butter manual for use in trial prepara- 
tion and in court. 


Continue your legal education 
with thé help of these TIME and 
MONEY SAVING periodicals 


; Callaghan & Company eaten: 
6141 North Cicero Avenue 
Chicago 46, Illinois Date__ 







SEND TODAY FOR YOUR 


FREE COPY 


of the periodicals that 
will do the most for you! 





Please send my complimentary copy and full details on: 








Published by 








CALLAGHAN & COMPANY NAME —_—— 

6141 North Cicero Avenue (Print or Type, please) 

Chicago 46, Illinois ADDRESS ROOM NO. 
One of the Nation’s : 

Oldest Law Book Publishers CITY. ZONE___ STATE 
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any kind of bond, 
anywhere, without delay 


Whatever type of bond you need... you’ll 
find assistance within easy reach. Throughout 
the United States and Canada, in the 
important cities and towns, there are ten 
thousand U.S. F. & G. agents ready to offer 
almost any type of bond available. Just 
call the U.S. F. & G. man... to satisfy 
judgments and awards, to guarantee 
compliance with other court decrees, 

to qualify fiduciaries, to secure 

replacement of lost securities. There’s 

a U.S. F. & G. man in practically 

every county seat, too, with the power 

to issue court and judicial bonds 


United States Fidelity & 
Guaranty Company 
Baltimore 3, Maryland 


FIDELITY INSURANCE COMPANY OF CANADA + TORONTO 


2s saan ee 


—_ 


on the spot. 
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(Continued from page 847) 

The ordinary pretrial mechanisms 
available under the Rules, are usually 
sufficient to encourage conscientious 
and expeditious preparation by lawyers 
for both parties. 

Too often the “handbook approach” 
converts an average complicated case 
into an artificial “Big Case” 
neither time nor money. 

Our time-honored trial system, after 
all, should not be over reformed. Law- 
yers can be depended upon to work 
diligently in co-operation with the 
courts toward accomplishment of 
speedy justice. Justice, too speedy, 
however, may escape us altogether! 


saving 


CAMERON SHERWOOD 
Walla Walla, Washington 


Lawyers Invited To Join 
Toastmasters Clubs 

The “National Toastmasters Clubs” 
referred to in Mr. Gormley’s article in 
the June, 1961 issue is Toastmasters 
International, Santa Ana, California, 
which has more than three thousand 
Toastmasters Clubs throughout the 





world. 

Philadelphia lawyers, Norman G. 
Axe, Harold Cramer, Martin S. Evelev, 
Stanley Margolies, B. Jerome Shane, 
Robert B. Frailey, Frank H. Getter and 
I are among the members of the Penny- 
pot Toastmasters Club which meets 
every other Monday evening in Phila- 
delphia at the Franklin Institute. 

We cordially invite any of our 
brother attorneys who are interested 
in speech training to attend our meet- 
ings. 

Joun F. A. Ear ey, Jr. 


Philadelphia, Pennsylvania 


The Greeks Had 
a Way of Doing It 

I just want to say that I agree whole- 
heartedly with Mr. King’s view on do- 
it-yourself capital punishment, but I 
should like to add that it is not an en- 
tirely new idea, since many of us have 
been advocating this for some time. 

I believe the Greeks allowed Socrates 
to drink a cup of hemlock. 

LAWRENCE E. ROBINSON 


Barrington, Illinois 


850 American Bar Association Journal 


He Wasted His Time on the 
Capital Punishment Article 

This Journal is the respected voice 
of the legal profession throughout the 
country. How can you publish such 
trivia as Rufus King’s article, “Some 
Reflections on Do-It-Yourself Capita! 
Punishment”? What a complete waste 
of space. Why not print less and re- 
duce our dues accordingly instead of 
wasting lawyers’ valuable after-hours 
study time? 

I dare say that you will not desire to 
print this letter, but you may. 

SHELDON CoHEN 


New York, New York 


Another Substitute for 
the McNaghten Test 

On page 622 of your Journal [ June, 
1961] in the article written on criminal 
law responsibility, I note that there has 
been a change in the federal courts 
in regard to criminal responsibility. I 
hardly agree with the statement made 


(Continued on page 852) 
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New IC Instadt Copy Paper 
gives better copies on your 





” 


: 2X See {er yourself IC copies are sharper, clearer... letter-perfect. 


» 


038, Cleaner-looking copies that are never blurred, fuzzy or dark! Because IC Instant 
Copy Paper is the one copy paper that’s specially made to get the best results from 


ae 


AA 
ivi 


your Thermo-fax Machine! IC copies are made fast to last, won’t become brittle 


in your files or darken-out with age, or even abnormal heat. 
————=— Attach this coupon to your Firm’s letterhead and send to: —<—-——= 


INTERCHEMICAL Corporation ¢ Copying Products Division 
421 East 7th Street « Cincinnati 1, Ohio 





to yourself 
Prove minute 


















leo in a one : 
“ 144 demonstration Tt lie 
ars advantages on 
Instant Copy _ Cusedne | 
offers. Simply ma! jt 
/ this coupon today- 
(J Please send further information (] We would like a demonstration 
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Charter 
Subscription Offer 


BNA’S NEW 
Antitrust & 


Trade Regulation 


Report 


. . . bringing you all the impor- 
tant developments in this vital 
field from the Justice Depart- 
ment, Federal Trade Commis- 
sion, Supreme Court, Congress 
and White House. 

It’s the most enthusiastically 

received professional service 

BNA has developed in years. 

It features: 

@ WEEKLY REPORTS on im- 
portant federal, state and 
private actions 

@ FULL TEXTS of legislation, 
significant decisions, opin- 
ions, rulings, agency and 
court pleadings, and policy 
statements 

@ ANALYSES of antitrust and 
trade regulation developments 
as they affect business 

@ SUMMARIES of current lit- 
erature offering valuable con- 
tributions to the antitrust 
field. 


BNA’s newest professional serv- 
ice is the best source for all the 
latest news and reference data 
you will need to keep up-to-date 
with antitrust and trade regula- 
tion developments. 


If you missed out on our first 
announcement, be sure to mail 
this coupon today. 


The Bureau 
of National 
—— Affairs, Inc. 


The Bureau of National Affairs, Inc. 
1231 24th St., N.W., Washington 7, D.C. 


Please send me the weekly Antitrust & 
Trade Regulation Report for the next 3 
months. I understand I will be billed 
only $39 per quarter, and this service 
can be cancelled at the end of any quar- 
ter. Also, | understand I am to receive 
FREE copies of ALL Reports issued to 
the time of my subscription, as long as 
such copies last. 


Name 





Organization 





Address 





City State 


686 


Zone 
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The reminder-appointment-time record 
book that helps you use your time most 
profitably! 


Now — from the Missouri Bar Assn.— 
comes startling proof that time record- 
ing pays. Their Survey of Economics 
shows a 42% greater net income for 
lawyers who use time records! 

















Gross | Net I 
TIMEKEEPERS $22,674 $15,181 
NON-TIMEKEEPERS $15,771 $10,651 











What’s the best way to keep these income- 
boosting time records? With LAWYER’S 
DAY ... the only time record book designed 
specifically for lawyers. Read what Henry 
Andrae, Esq., chairman of the Bar Journal 
Committee in Missouri, says about LAW- 
YER’S DAY: 


“Personally, I have used LAWYER’S 
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to the grindstone.” 
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(Continued from page 850) 
by the court. 

I believe this statement would be 
clearer and better to give a jury: 


The jury members are instructed that 
in order for the defendant to be held 
for the crime for which he is charged 
the jury must find, that regardless of 
his mental disease or defect, he had 
the capacity to comply with the re- 
quirements of the law. 


I. J. NisLey 


North Platte, Nebraska 


Predicts Abolition 

of Capital Punishment 

I have read and enjoyed the article 
“Do-It-Yourself Capital Punish- 

ment” by Rufus King in the July 

issue of the Journal, though I must 


on 


differ with him on several of his con- 
clusions, 

Mr. King intimates that the likeli- 
hood of abolishing capital punishment 
throughout the United States is remote. 
Several states have already done away 
with capital punishment as he, himself, 
acknowledges. England has very recent- 
ly dispensed with capital punishment 
and the history of our legislation shows 
that we have followed her example, 
time and again. Then, again, a review 
of capital punishment reveals a marked 
decrease in the number of crimes pun- 
ishable by death in the last hundred 
years. I believe all the foregoing points 
inevitably to an unquestionable aboli- 


tion of capital punishment before long. 

As to the desirability of doing away 
with capital punishment, much may be 
said. Certainly, capital punishment 
does not lessen the number of murders. 
In those states or counties which no 
longer have it, felony homicides have 
not increased. In other words, as a 
deterrent, capital punishment has little 
or no value. 

There are positive reasons of con- 
siderable weight why capital punish- 
ment should be done away with. First, 
there is the possibility that a conviction 
has been wrongfully obtained. I recall 
reading a volume dealing with several 
dozen cases of capital punishment 
where the innocence of the victims was 
established after execution. The irre- 


(Continued on page 854) 
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(Continued from page 852) 
mediable character of the punishment 
must give us pause. Better that ten 
guilty persons shall escape than that 
one innocent shall suffer. 

Mr. King says that the safety precau- 
tions, such as appeals, practically guar- 
antee against a miscarriage of justice. 
emphatically, for 
judges are human, and, as Pope says, 
therefore prone to error. In this re- 
gard, let me paraphrase the great Mon- 
taigne, himself a lawyer of consider- 


I disagree most 


able prestige. Says Montaigne, “If I 
were accused of stealing the towers of 
Notre Dame, I would fly the kingdom 
rather than risk a trial.” 

Mr. King’s recommendations of the 
manner of performance are interesting. 
Socrates conversed with friends and 
disciples as the paralyzing effect of the 
hemlock he had drunk crept toward his 
vital organs. The condemned man of 
the future might have a well-stocked 
larder of toxins provided in an attrac- 
tive cabinet. A small pamphlet could 
give the doomed felon data, such as 
speed of operation, freedom from pain, 


uses by historical personages, etc. 
Lovers of snakes (I know many) could 
have a small cobra (like the krait) or 
even an asp to clasp to their bosoms in 
their last hours. A comfortable couch 
and appropriate draperies, rather than 
a barred cell, would induce a state of 
mind such as Bryant set forth in his 
Thanatopsis, “approach thy grave like 
one who wraps the drapery of his 
couch about him, and lies down to 
pleasant dreams.” 


Maurice Rusin 
Brooklyn, New York 


Federal Bar Association 
Wants To Abolish Connally 
Reservation 

The June issue of the Federal Bar 
News contains the following: 


This past month, after giving a full 
opportunity to all chapters to consider 
and vote on the question of the repeal 
of the Connally Reservation, the 
[F.B.A. National] Council debated 
and voted overwhelmingly in support 
of the repeal of the Reservation. . . 
Thus, this Association has gone on 
record, together with the American 
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Bar Association, for repeal of the Con- 
nally Reservation and in support of 
Senate Joint Resolution 39. 


It should be noted that the American 
Society of International Law also advo- 
cates the withdrawal of the Connally 
Reservation. 

The Connally Reservation provides 
that the United States, unilaterally, 
may determine which matters are with- 
in its domestic jurisdiction, and thus 
outside the jurisdiction of the Inter- 
national Court of Justice. 

The Federal Bar Association has a 
membership of approximately nine 
thousand lawyers, most of whom hold 
responsible positions with the Federal 
Government. 


BENNETT WILLIS, JR. 


McLean, Virginia 


French “Lawyer” 
Not a Member of the Bar 
With some surprise I saw in the June 
issue of the Journal in the “Views of 
Our Readers” Section the letter by an 
Xavier de Roany published under the 
(Continued on page 857) 

















APPROVAL 


> 











The seal of public approval is priceless. 


It endows a product with a character which 


only merit can earn. 


Wherever modern methods of legal research 
are in use, Shepard's Citations has gained 


unqualified approval. 


Such an achievement is primarily the result of 


advanced methods of compilation and pro- 





duction made possible by an experience in 
gee years which is rapidly approaching the centu- 
ry mark. 


ic : ° . . 
i Abundant resources combined with experience 


ally and ability have gained for Shepard's Cita- 


tions the recognition of indispensability in 


ides 
ally, legal research. 
vith- 





thus 
iter- 


as a 


nine 


E SHEPARD’S CITATIONS 
COLORADO SPRINGS, COLORADO 























September, 1961 + Vol. 47 




















spent on that 





— sc ane one 
4 ‘| ¥ 
| | i 

j 

' ; 


* 


— 


if | 
j t 
i t 
ais pat aretierme 


— 
= 


WE AMERICA'S LARGEST PRINTERS TO THE PROFESSIONS 
NOW SERVING LAWYERS FROM COAST TO COAST. 


Sd THE SAME HIGH QUALITY AT LOW PRICES .. . ENJOYED BY 
as THE DOCTORS OF AMERICA FOR OVER A QUARTER 
OF A CENTURY. 










LIFE LONG CUSTOMERS BUY WITH CONFIDENCE — 
BECAUSE SATISFACTION 1S UNCONDITIONALLY =~ 
“GUARANTEED. aca 


Who's got the time... 


client’s case ? 


You can’t get paid for time and disbursements you overlooked... 


a pad of Time Slips can solve this problem completely! 


ve ——e — Mn, Ay , 
a et LLL LEAL : LAR DCE OI, ' ae 
| | | 
hen we ees Wen one da A OO CCEEIIRS, - 2. 
} 





PROFESSIONAL PRINTING COMPANY, INC. 133 
NEW HYDE PARK, N. Y. 


Gentlemen: 
Please send me samples of items checked at right and your 
latest catalogue. 


NAME 





ADDRESS 








CITY STATE 
\ 


ee 


~ 


























Ct nal 


Announcements 
Billheads 
Business Cards 

Case Capsule 
Correspondence Cards 
Envelopes 

Foolscap 

Legal Covers 

Legal Paper 

Letterheads 
Memorandum Slips 
Onion Skin 

Petty Cash Vouchers 
Receipt Slips 

Reply Envelopes 
Self-Sealing Envelopes 
Telephone Message Slips 
Time Slips 

Utility Envelopes 

Will Cover 

Will Envelope 

Will Paper 


For other items — please write. 


ODOOOOOOOOOOOOOODOOOOOOO 
NRE SER ae ae ae ee IEE SRD 





Leenenisteno diem canta dnieiemnintniiaiaiiaa maa dn aie eae” 





856 American Bar Association Journal 











(Lo 
hea 


can 


ity | 
Jou 
reac 
that 
the 
of | 
on 


Eth 


an 


mer 
Bas 
was 
was 
| 01 
viel 
Lak 












(Continued from page 854) 
heading “French Lawyer Seeks Ameri- 
can Colleague”. 

Whatever the propriety or desirabil- 
ity of publishing in the context of the 
Journal this type of letter, you and the 
readers will be interested in knowing 
that the letter is not from a member of 
the Paris Bar. Maitre Pierre Lepaulle 
of the Paris Bar whom I consulted 
on possible violation of the Rules of 
Ethics writes: 


The answer to your question is simple: 
the gentleman you refer to is not a 
Member of the Paris Bar. As you may 
know, anybody in France, can call him- 
self a lawyer and give advice on legal 
questions. This is why this gentleman 
is not concerned with the rules of 
the Bar. 


Kurt H. NADELMANN 


Harvard Law School 


Cambridge, Massachusetts 


He Recalls Old Days 
with Ohio State Bar 

You do well to put the Ohio State 
Bar Association first in the series of 
articles on the state bar associations 
of the United States, for that is where 
it belongs. 

As three of the distinguished gentle- 
men whose portraits adorn the article 
in the June, 1961, number are close 
friends and former students of mine, 
and as the Columbus Bar Association is 
correctly recorded as a frequent winner 
of the Award of Merit, the article is 
especially pleasing to me. 

I should like to correct or embellish 
one of the historical statements in the 
article, which is: 


In the earlier days . . . the summer 
meetings were held at Cedar Point on 
Lake Erie, and many of the older mem- 
bers of the Association cherish pleas- 
ant memories oi the good times at 
Cedar Point in those bygone days. 


In the interest of accuracy, there was 
an earlier period in which summer 
meetings were held at a hotel on South 
Bass Island, or Put-in-Bay Island. It 
was called “Hotel Victory” because it 
was supposed to overlook from a high 
point on the island the scene of Perry’s 
victory over the British in the Battle of 
Lake Erie during the War of 1812. 
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ARE YOU SATISFIED WITH 
YOUR PRESENT POSITION? 


A Law Writing Career Invites — 


lawyers or recent law graduates interested in a career other 
than the practice of law. Such a career at The Co-ops offers 


>» To earn a good income in pleasant professional sur- 
roundings, with unusual security and excellent “fringe 


> To make important and lasting contributions to the 
development of the law. 


> To gain recognition and standing in the legal pro- 
For more information write to Mr. William B. Hale, Secretary 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 3, New York 








This Victorian edifice, with its wide 
porches from which the view could be 
enjoyed, was destroyed by fire and 
Cedar Point became the meeting place. 
There are still “older members” of The 
Ohio State Bar Association who cher- 
ish memories of the meetings at Hotel 
Victory. 
CLARENCE D. LAYLIN 

Columbus, Ohio 


Air Force Advertisement 
Falls Flat for Him 

I noticed a picturesque advertise- 
ment on page 343 of the April, 1961, 
issue concerning legal careers in the 
USAF. Among other things some of the 
enumerated advantages were “a posi- 
tion commanding respect and admira- 
tion, . . . good starting salary... ”. I 
feel that the advertisement requires a 
rebuttal. From a prestige standpoint, 
the military lawyer finds that his pro- 
fession does not command the respect 
of other professions. For example, be- 
ginning medical and dental officers and 
veterinarians, command a higher initial 
rank and approximately twice as much 
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pay as their legal counterparts. The 
uniform of the USAF lawyer does not 
contain an insignia denoting his profes- 
sion, as do the uniforms of the other 
professions. With all due respect | 
know that the vast majority of young 
USAF attorneys would disagree with 
the spirit and message oi this advertise- 
ment. Their feeling is evidenced by the 
fact that the USAF today is for the 
most part unsuccessful in its retention 
program for young lawyers. 
J. Coopes KIMBROUGH 


Memphis, Tennessee 


Ohio Legal Center Made 
Possible by Gift of Lawyer 
In the fine article in the June Jour- 
nal about the Ohio Bar Association, 
mention is made of many Ohio lawyers, 
and also there is a description of the 
new Ohio Legal Center on the Ohio 
State University campus at Columbus. 
No mention is made of the fact that 
this building is possible because of 
the splendid contribution of my good 
friend, and lawyer, George W. Ritter, 
of Toledo. This seems to be an im- 


portant omission which should be cor. 
rected in some early number of the 
Journal. 

WituiaM B. Woops 


United States District Court 
Cleveland, Ohio 


More on Origin of 
Reputed Marx Phrase 

While I hold no brief for Karl Marx 
and disapprove of him as a person and 
as a political philosopher, I should 
like, in the interest of accuracy, to com- 
ment on the letter of Cameron K. Weh- 
ringer which appeared on page 538 of 
your June issue. 

Karl Marx made his statement that 


“religion is the opium of the people” § 


in the introduction to his “Critique of 
the Hegelian Philosophy of Right”, 
published in 1844. 

While this does not necessarily estab- 
lish him as the first to express this 
sentiment, it certainly does not make 
him second to the Rev. Mr. Kingsley 
speaking in 1848, as stated by Mr. 
Wehringer. 

Interestingly enough, the late, un- 
lamented Adolph Hitler in Mein Kamp/ 
said, “the phrase ‘religion is the opium 
of the people’ comes not from Marx but 
from Bruno Bauer”. Bauer was a writ- 
er of the Hegelian school who lived 
from 1809 to 1882 and was therefore, 
a contemporary of Marx. 

However, I should like to suggest 
that Messrs. Marx, Bauer and Kingsley 
were consciously or unconsciously 
paraphrasing Soame Jenyns’ statement 
that “ignorance is the opiate of the 
poor” which appeared in his “Free 
Enquiry into the Nature and Origin of 
Evil”, published in 1756. 

Rosert D. McCaBe 
New York, New York 


Non-Controversial Proposal 
Stirs Up Controversy 

I should like to thank you for the 
publication of my article in the Febru- 
ary issue and the timely follow-up in 
the March issue of the article by Paul 
P. Lipton. 

What really prompted this letter, 
however, was the shock I received to- 
day upon reading the “Proceedings of 
the 1961 Midyear Meeting of the House 
of Delegates” in the April issue. I 
refer particularly to the eighth “non- 
controversial” resolution of the Section 
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of Taxation calling for an extension of 
the three-year civil statute of limita- 
tions to eight years. I sincerely hope 
that the members of Congress exhibit 
more sympathy for the plight of the 
forgotten man, the American taxpayer, 
than the Section of Taxation has. 

As the situation now stands, the 
Government, within three years after 
the return is filed, can send that for- 
gotten man a letter declaring that he 
owes additional tax and the taxpayer 
can either pay up or go to court and 
prove he doesn’t owe it. However, 
instead of having to search his mem- 
ory, his records and his witnesses back 
three years, he would, if the Section of 
Taxation prevails, have to go back at 
least eight years. With the present lag 
of about two years between filing a 
petition and going to trial in the Tax 
Court, and considering the fact that the 
Government usually requests one or 
more extensions of the statute, this 
would mean that the average taxpayer 
would have a lapse of ten or twelve 
years between the time he filed his 
return and his day in court. 

In addition, the “non-controversial” 
resolution leaves the Government free 
to play cat and mouse with the taxpay- 
er since the criminal statute is six 
years. Heretofore, the three-year civil 
statute tended to keep Uncle Sam hon- 
est because, if criminal prosecution 
were seriously contemplated, the Gov- 
ernment often had to let the three-year 
civil statute expire while the Justice 
Department prosecuted the case. Con- 
sequently, the only cases forwarded for 
criminal prosecution were reasonably 
solid cases. Under the eight-year stat- 
ute, the Government would run no risk 
of losing revenue by indicting the tax- 
payer since, if it failed to convict, it 
could still proceed on the civil case. 
This would result in a flood of criminal 
tax cases. 

Anyone who has seen taxpayers liter- 
ally hounded to ihe grave on cases that 
were thrown out of court can hardly 
stand idly by while this sort of legisla- 
tion is being proposed. I submit that 
the American taxpayer is entitled to 
relief, not further oppression. This leg- 
islation would just promote greater in- 
ficiency in the administrative process. 


Joun O'NEILL DuRKAN 
Seattle, Washington 
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The Unity of the Bar: 





The President’s Annual Address 


The By-Laws of the American Bar Association require the President 
to deliver an annual address during the Annual Meeting on a subject of 
his choosing. President Seymour delivered this address at the opening 
session of the Assembly on Monday, August 7, in St. Louis. 


by Whitney North Seymour ¢ President of the American Bar Association (1960-61) 


ry. 

l'wo YEARS of riding circuit in 
the organized Bar all over the country 
persuade me that we are accelerating 
co-operation at all levels, with benefit 
to the Bar and the public interest. The 
unity of the Bar steadily increases. 

The modern bar association really 
stems from the establishment of The 
Association of the Bar of the City of 
New York in 1870. Before that there 
were a few local associations, largely 
social in character. But it was appar- 
ently the first one formed primarily to 
carry out the duty of the Bar to the 
public. A corrupt judiciary, under 
Boss Tweed, had become a stench in 
New York’s nostrils. Leaders of the 
Bar formed the Association to stop 
tampering with the Bench. But it had 
broader purposes: cultivation of the 
science of jurisprudence, promoting 
reforms in the law, facilitating the ad- 
ministration of justice, elevating the 
standard of integrity, honor and cour- 
tesy in the legal profession, and cher- 
ishing the spirit of brotherhood among 
members of the profession. 

Shortly thereafter, many state and 
other local associations were formed 
and most of them adopted purposes 
in New 
York. The American Bar Association 


similar to those formulated 


was organized in the sporting atmos- 
phere of Saratoga Springs, eight years 
later; it did not confine itself to serious 


surroundings for almost a generation. 
While the New York City association 
was active from the first, some of the 





others proceeded for many years at a 
rather decorous pace. 

This Association accomplished many 
fine things in its first forty years, a 
notable one of which was to provide 
a sounding board for Dean Pound’s 
clarion call in 1906 for concern with 
improving judicial administration, but 
its greatest period of public service 
undoubtedly began with its campaign 
to improve legal education generally 
under Elihu Root and William Howard 
Taft in 1921. 


That legal 
education today is better than it has 


movement continues; 
ever been, but the teaching branch of 
the profession in the law schools and 
the practicing Bar, working closely to- 
gether, are alert to need for further 
improvement. The movement to im- 
prove judicial administration, sc nota- 
bly spurred on by Arthur Vanderbilt 
and Judge John J. Parker, and in 
strong hands today, is still a major 
concern, The movement for legal aid 
and for lawyer referral, the new 
movement for lawyer security funds, 
and many other notable advances, have 
followed. The program of this meeting 
shows the breadth and depth of the 
Association’s current interests and ac- 
tivities. On this twenty-fifth anniver- 
sary, it is well to remember that the 
reorganization of this Association in 
1936, to bring a wider variety of 
talents into its governing bodies, great- 
ly stimulated its development. 
Paralleling the flowering of this 
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Association has been the new vigor 
in the state and many local associa- 
Beginning with integration of 
some state Bars in the 1920’s, and the 
broadened participation by lawyers 


tions. 


which integration involves, voluntary 
associations also were stimulated to 
greater activity. Now state and local 
associations are bustling almost every- 
where. It has been an inspiration to 
attend their meetings and to see them 
at work; their generous hospitality to 
a “simple, barefoot Wall Street law- 
yer” and his wife, have been greatly 
appreciated. 


The Growth of the 
American Bar Association 

Thus the organized Bar moved into 
the last couple of decades with increas- 
ingly vigorous life and sharply elevat- 
ed sights. But still not enough lawyers 
were participating in the voluntary 
associations, local, state and national. 
Too many seemed willing to leave 
the burdens of the organized Bar 
to others. In 1920, forty-two years 
after its formation, this Association 
had only 11,941 members, but this was 
a notable increase over the 1,540 
members of 1900 and the 3,690 of 
1910. By 1930 it had grown to 28,667, 
and only slightly more, ten years later, 
when in 1940 it had 31,626. But in the 
last two decades it jumped to 42,121 
in 1950, 55,101 in 1955 and then as 
a result of the great Gambrell drive 
and other efforts it now stands at a 
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welcome 101,520 as of June 30. Thus 
two and a half times as many lawyers 
recognize the duty to and the value of 
participating in their national associ- 
ation as recognized it only ten years 
ago. Unquestionably, the added serv- 
ices which have been provided at our 
efficient new headquarters with our 
enlarged staff have played an impor- 
tant part in this growth. 

While the broad concept of the pub- 
lic responsibility of lawyers goes back 
certainly to 1870 and undoubtedly be- 
yond, and Elihu Root proclaimed it 
eloquently in his speech to the Yale 
Law School in 1904, from which I 
have quoted in the Journal on my last 
President’s Page, its general acceptance 
is relatively recent. Perhaps this was 
because lawyers were discharging it 
without recognizing it or being self- 
conscious about it. Certainly, individ- 
ual lawyers had always helped the 
poor, defended the unpopular and 
provided community leadership. But 
the need to do these things in an or- 
ganized way, with the broadest possi- 
ble participation, has become increas- 
ingly clear. 

Complex and growing communities 
need organization, legal aid societies 
or otherwise, to make sure that the 
poor and those of modest means can 
find lawyers, and in such communities 
voluntary efforts are inadequate. In- 
creasing complexity of statutes and 
administrative agencies require law- 
yers to organize to provide means to 
continue their education long after law 
school, The increased number of auto- 
mobiles and accidents have inundated 
courts so that they stagger under the 
burdens; the ingenuity of Bench and 
Bar is challenged and it is clearly a 
joint responsibility. 

Every subject of interest to the Bar 
requires joint effort today. Spread of 
interest in public relations generally, 
failure of lawyers’ incomes to keep up 
with other professions in many areas, 
criticism of lawyers for the conduct of 
some publicized clients or for the mis- 
behavior of some unfaithful brother, 
have made the Bar worry somewhat 
about its “image”. Misuse by speakers 
of Jack Cade’s conversation with Dick 
the Butcher about killing lawyers in 
Henry VI seems to be not quaintly 
amusing, but vaguely menacing. We 
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naturally resent unfair jokes, but 
many have become almost oversensi- 
tive to any jokes about us at all. De- 
cline in the number of law students 
proportionate to population and other 
evidence that the source of desirable 
new lawyers may be drying up some- 
what, have caused concern. 

Out of these and many other de- 
velopments has come an_ increased 
recognition that these and other prob- 
lems could only be solved by the or- 
ganized Bar, sometimes, as with major 
legislative reforms, working with other 
civic groups. And so the drive to step 
up participation has made great pro- 
gress; our own membership more than 
tripled in twenty years and other asso- 
ciations are steadily getting larger and 
stronger. 

Whereas a few years ago, many law- 
yers felt that one bar association was 
all they needed to join, if they joined 
any at all, it has become apparent that 
the Bar’s voice must be made effective 
at three different levels, local, state and 
national. An increasing number of pro- 
grams like the passage of H. R. 10, 
improvement in federal administrative 
procedure, increase of federal judicial 
salaries, and screening federal judicial 
appointments for professional compe- 
tence, are clearly seen to require a 
strong national organization. 

Because of these and other develop- 
ments it became clear that the way to 
strengthen the voice of the Bar and 
improve its service was to widen sup- 
port for the organized Bar at all levels. 
Through the very useful inventions of 
the Conferences of Bar Presidents and 
Secretaries, through the Americar Dar 
Foundation, through co-ordination and 
co-operation in many ways, there is 
increasing inter-relation between all 
these levels of the Bar. This process 
should be nourished and encouraged 
in every possib'e way. Good ideas, 
proved in one ~lace are now made 
readily available to others. Experi- 
ments do not need to be repeated 
everywhere before the causes of failure 
or success can be ascertained. Mutual 
help is the rule. While there is com- 
petition for excellence as shown in our 
merit award submissions, this has no 
element of exclusiveness; it is all grist 
and yeast for the common cause. 

It is clear that progress anywhere 





helps lawyers everywhere. When the 
Bar lives up to its best traditions, wins 
wide public understanding and acclaim, 
the Bar everywhere benefits and can 
profit by the example. And it is also 
clear that the sad obverse of that is— 
when the Bar anywhere fails, if it 
occasionally loses its sense of profes. 
sionalism for a moment in some semi- 
trade union activity, or when, very 
rarely, an individual forgets his duty 
of fidelity, these failures, widely pub- 
licized, add a grain of distrust to the 
public’s view of the Bar everywhere. 
So we now realize that we are all part 
of a seamless professional web—we 
must move together to strengthen the 


fabric. Together we can keep it af 


tapestry worthy of the masters who 
went before us, but if we should ever 


forget the duty of learning, honor, | 


fidelity, fairness, it could become shod- 
dy in a fairly short time. 


The Spirit of Brotherhood 

This common concern which I have 
observed everywhere does not lead to 
grimness or pessimism but to high 
hearts and pride and joy in the pro- 
fession. The gaiety and pleasure of 
brotherhood, the sense of comradeship 
and mutual helpfulness, between the 
old lawyer and the young, between the 
practitioner, the judge and the law 
teacher, are enhanced by sharing re- 
sponsibility. In our travels we have 
seen and enjoyed this spirit of brother- 
hood everywhere. It is clear that while 
there are interesting minor differences 
of thought, custom and outlook over 
the country, there are many important 
things which the lawyers of various 
have in common. We are 
essentially homogeneous about the 
major concerns of the Bar, but it 
would be impossible and undesirable 
to homogenize us. 


sections 


Throughout all our elaborate pro- 
grams, we do not lose sight of the 
most hasic concern of the profession, 
after providing for the elementary 
needs of family and the most pressing 
problems of clients. We know that the 
whole system of the administration of 
justice, which is our major responsi- 
bility, depends on the quality of those 
who tend the temple. We recognize as 
a prime obligation the duty to help 
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insure that we have learned, independ- 
ent and courageous judges. We con- 
stantly strive to try to see to it that 
politicians do not subordinate compe- 
tency to party loyalty, This is not easy 
because many politicians regard judi- 
cial appointments as just like other 
important forms of patronage; the 
public knows little of the courts and 
thus leaves the burden largely to the 
Bar, and lawyers must practice before 
the judges upon whose qualifications 
they may pass, who have rather long 
memories. So the task is rather thank- 
less but absolutely vital. If the law- 
yers have not the heart and stomach 
for it, no one will have. The co-opera- 
tion between the Department of Justice 
and our Committee on the Federal 
Judiciary is an example of what we 
are doing to discharge this responsi- 
bility, but something needs to be done 
also for the state courts in many states. 
I have been glad to learn that progress 
is being made on this subject in a 
number of states, but it is slow and 
difficult. What 


appointive system is not used, is adop- 


is needed, where the 


tion of some version of the so-called 
American Bar Association plan, in use 
in portions of this state as the Missouri 
plan. Looking at the horrible examples 
of justice without an independent judi- 
ciary, for example in the so-called 
Peoples Courts in China and Hungary 
and Cuba, we remember Lord Mans- 
field’s great definition of the outlook 
of an independent judge. He said in 
Rex v. Wilkes, in 1770: 


I wish popularity: but, it is that 
popularity which 
which is run after. It is that popular- 
ity which, sooner or later, never fails 
to do justice to the pursuit of nobl: 
I will not do 
that which my conscience tells me is 
wrong upon this occasion; to gain the 


follows; not that 


ends, by noble means. 


huzzas of thousands, or the daily praise 
of all the papers which come from the 
press: I will not avoid doing what ! 
think is right; though it should draw 
on me the whole artillery of libels; all 
that falsehood and malice can invent, 
or the credulity of a deluded populare 
can swallow. 


And such a Bench must be recruited 
from a learned, independent and cour- 
ageous Bar. The training of such a Bar 
and perennial reminder of its tradi- 
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tions is one of our major joint tasks. 
Such a Bar must be prepared to make 
the adversary system work for every- 
one, so that every litigant, rich or poor 
popular or J-spised. may be suve to 
have a spokesinzn who wil! say for hin 
wha: ce properly be said so that an 
independe.« court can decide after 
fairly hearing both sides. 


An indevendent Bar ha: 


in obliga- 
tion to be!p maintain public confidence 
in the courts so that they can do their 
work in a proper atmosphere. It should 
discourage people from undermining 
respect for the courts by false attacks 
or the billingsgate of the uninformed. 

An example of such conduct has just 


come to my attention. Some papers 
have recently carried a story that the 
John Birch Society is sponsoring an 


essay contest with substantial prizes on 
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reasons for impeaching the Chief Jus- 
tice of the United States. If this is true, 
this is not legitimate criticism of de- 
cisions: it is personal vilification of 
one occupying one of the chief offices 
of our government. All lawyers must 
deplore such conduct; no responsible 
person will encourage it. 

The ignorant, by such false impli- 
cations of misconduct, are led into dis- 
which 


maintain liberty under law, and thus 


respect for our institutions 


for all law. Let us leave such attacks 
to the Communists who hate our insti- 
tutions. Our duty is to uphold and de- 
fend liberty under law and the inde- 
pendent courts which are essential to 
maintain it. 

Baseless accusations that honorable 
judges are improperly influenced or 
are disloyal to their trust, which such 
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judges are never free to answer for 
themselves, should be recognized as 
injurious to our system, Fair criticism, 
scholarly disagreement with decisions, 
are legitimate, but demagogic attacks 
on the courts tend to weaken respect 
for all law and to encourage violence. 
General obedience to law, necessary to 
an atmosphere of law and order, re- 
quires citizens to obey voluntarily, out 
of a sense of civic duty, for there will 
never be enough police to go around, 
if obedience depends only on _ the 
policeman’s club. All good citizens 
should have an interest in maintaining 
such an atmosphere which is impor- 
tant for the protection of personal and 
property rights. The organized Bar 
should stand together in this matter for 
it is the chosen guardian of the door 
of the temple. 


The Need for Discipline 

Along with supporting and encour- 
aging courage and independence, we 
must together find new ways to see 
that learning remains a characteristic 
of the profession, that legal education 
continues its development, and that it 
goes on throughout professional life. 
With training in the law must go stern 
enforcement of the ethical standards of 
the profession. Discipline must be fair, 
but also swift and sure when, on rare 
occasions, some bad apple slips through 
into the barrel. The lateral pressure of 
the organized Bar, touching elbows, is 
a strong force, supplementing individ- 
ual character, in maintenance of ethical 
standards because a tempted member 
hates to lose the good opinion of 
brethren with whom he works where- 
as the lone wolf faces temptation with- 
out being held back by such consid- 


erations. 


As we seek to improve educational 
skills and economic position, as we 
try to stamp out unauthorized prac- 
tice by those untrained to give legal 
service and without ethical restraints 
to protect the public, we try never to 
forget that it is a profession that we 
follow. Concepts of trade unionism, of 
getting all the traffic will bear, of 
“whacking up the pie”, with little or 
no sense of public responsibility, must 
be far removed from what we seek 


for the Bar. 
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When we seek to help the Bar to 
improve its economic position, we 
must be clear that we do so to enable 
the lawyer to do a better job for his 
clients and the public. Dignified re- 
ward for professional services helps to 
assure that the public will have a 
strong, independent Bar to defend its 
rights and to preserve its liberties. We 
do well to remind ourselves that the 
standing of the Bar in our communi- 
ties not so long ago when lawyers were 
generally called “squire” or “judge” 
was not due to a belief that they were 
slicker or quicker than others, but 
because they conducted themselves so 
as to earn respect as the consciences 
I believe the 
Bar is united as to the importance of 
maintaining the standing and quality 
of its profession. 


of their communities. 


My great predecessor John W. Davis 
rightly described lawyers as “sleepless 
sentinels on the ramparts of human 
liberty and then to sound the alarm 
whenever an enemy appears”. This is 
basic to many activities of the or- 
ganized Bar. 


The great concepts which make our 
hearts beat fast: liberty under law, a 
government of laws and not of men, 
equal justice for all, eternal vigilance 
as the price of liberty, these are not 
mere clichés for the Bar. They distill 
hundreds of years of struggle, first in 
England where liberty from sovereign 
tyrants was won for us by brave judges 
and lawyers—and then in our own 
struggles to form the Constitution and 
then to make it work. Every generation 
has had to hold the line; liberty is 
always under the guns. There is always 
some agency of government of benevo- 
lent mien and with plausible excuses 
for taking away or restricting rights, 
like Lincoln with his suspension of 
habeas corpus in the terrible early 
days of the Civil War. But in the end, 
judges and lawyers and alert citizens 
have kept the balance pretty well. And 
it is this effort of our predecessors 
which still preserves for us a sense of 
individual dignity, which gives rea- 
sonable assurance that each person 
can achieve that goal and position in 
life which his talents and energy in- 
Believing as we do that the 
rights which we must protect did not 


sure. 


come from government but from the 
Creator, we believe also that these are 
more precious than life itself. We are 
prepared to defend them to the death 
and I am svre that we fully support 
the warning which the President has 
solemnly given to the Communists 
that we will defend our own liberty 
and that of others which we are in 
honor bound to defend. 


With our belief in liberty and the 
rule of law it is natural that the Bar 
should believe that others would bene- 
fit by the same principles. We know 
that our brothers in England and the 
many other 
countries as well, are also devoted to 


Commonwealth and in 


these principles. Nothing could point 
that up more clearly than the fact that 
the so-called “colonial powers” have 
granted freedom to over half a billion 
people while the Communists have 
granted freedom to none and instead 
have stamped out liberty with ruthless 
cruelty in such countries as Hungary 
and Tibet. The American Bar Associ- 
ation has long admired and encour- 
aged the great work of the Interna- 
tional Commission of Jurists in defin- 
ing those principles of the rule of law 
which, within countries, assure its 
people of the basic rights which the 
dignity of man requires. It has recog- 
nized, as we do, that among the insti- 
tutions these 


necessary to maintain 


rights are an independent Bench and 


Bar. 


Our Goal—Rule of Law 


For two generations at least it has 
been our policy in the world to press 
for wider use of international law in 
the settlement of disputes. Quite aside 
from differences about such details as 
the Connally Reservation, which rep- 
resent principally a natural difference 
between lawyers’ estimates of judges 
of various backgrounds in sitting on a 
court which unfortunately has so little 
business that its activities are not 
widely known or studied, most of us 
recognize that anything like a durable 
peace will require increased general 
reliance on international law and in- 
stitutions to apply it. Our Committee 
on World Peace Through Law is no 
egg-head concept, no public relations 


invention. It presses toward a basic 
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goal always close to American hearts 
and indeed close to the hearts of all 
those who see increased respect for 
and reliance on law as the only sure 
way to a peaceful world, That its pro- 
gram is congenial to the views of 
lawyers elsewhere is demonstrated by 
the widespread interest in its work 
among lawyers of the free world and 
the heartening results of its conference 
among the lawyers of the Americas 
which took place in Costa Rica in 
June. That conference’s advocacy of a 
new international court for the Amer- 
icas deserves careful study for regional 
courts may eliminate some of the diff- 
culties and a World 
It is natural to be skeptical 


doubts about 
Court, 
about such efforts but, while keeping 
our powder dry and our wits about us, 
we must not let the Communists rob 
us of our basic faith in law and lib- 
erty. We must not be guilty of trying 
to find a difficulty for every solution. 
Rather, we must remember the wise 
observation of Mr. Justice Brandeis: 
“If we would guide by the light of 
reason, we 
bold.” 


Most thinking citizens now under- 


must let our minds be 


stand the nature and scope of the Com- 
munist threat. The American Bar Asso- 
ciation and many state and local associ- 
ations have advocated professional 
public instruction so that all our people 
will understand it. And we have made 
it clear that they need to understand 
the contrast between the Communist 
system and liberty under law. We need 
to be clear on what we are for as well 
as what we are against. The Commu- 
nists certainly hope to try to “bury” 
us. Meantime, they intend to try to 
subvert, bribe, cajole, bemuse new 
and weak countries to support them 
against us. They mean to try to poison 
our alliances and divide the most ad- 
vanced countries if they can. Scien- 
tific and other developments increas- 
ingly obscure the basic frailties and 
faults in their own system where they 
were more brutally obvious in the 
simpler days of Stalin. It is not too 
great oversimplification to say that we 
believe that the fundamental basis on 


which the Communist system operates 
is false; it disregards the most basic 
beliefs of mankind. They aggrandize 
the state over the dignity of man. 





They acknowledge no Creator to en- 
dow mankind with inalienable rights 
and a system of law genuinely protect- 
ing human rights and liberty itself is 
alien to the system. The right to ques- 
tion the regime, freedom of inquiry 
about social, economic or political 
questions, the assertion of criticism 
through speech or press, all are de- 
nied. The fact thai, for the moment, 
visitors to the Soviet Union are un- 
able to detect dissatisfaction is irrele- 
vant. Those who expressed dissatisfac- 
tion in the past did not last long. This 
is not liberty under law; it is tyranny 
and not the less so because its subjects, 
particularly the beneficiaries of par- 
ticular favors, may be relatively sub- 
missive. Terror is still the hand- 
maiden of such a system even though 
it is at the moment banished from the 
parlor and is awaiting the call to duty 
elsewhere. It would be idle to expect 
support for liberty and the rule of law 
from the Communists except as they 
were moved to such support by the 
need to conform because of wide- 
spread support of those concepts in 
most of the rest of the world. 

As we consider the prospect of ad- 
vancing a program of greater support 
for liberty and law, we confront a situ- 
ation where many new and some old 
countries are now participating for 
the first time with authority in the 
world community. Some are greatly 
worried by this condition and are 
skeptical about the interest of such 
countries in the entire subject. But we 
remember that many of these coun- 
tries recognize the value of freedom; 
some had to struggle hard and long to 
get it. While some acquired it easily, 
often with the accelerated help of for- 
mer governing powers in the West. 
their leaders have often been trained 
in the history and traditions of free- 
dom. Many are now striving hard not 
‘ly to improve their physical lot but 
to educate their people. We must not 
be too self-righteous in this matter; 
1uany of these countries also believe in 
freedom deeply, too. 

After 
maneuver in the Congo, and their 


watching the Communists 
sarly and disorderly bad manners in 
the U.N., many people throw up their 
hands and seem to assume that many 
of the countries just entering the inter- 
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national scene, are bound to end in the 
Communist camp. I think that is far 
too pessimistic a view. We should not 
have so little faith in human intelli- 
gence. 


The U.N.—Our Best Hope 


We should proceed on the assump- 
tion that every country’s policy will 
be governed primarily by self-interest, 
as our own is and should be. Some- 
times that causes a selfish and narrow 
course, but in the closely interrelated 
modern world it is more likely to sug- 
gest a course congenial to and con- 
sistent with the opinion of other free 
people. The weak and undeveloped 
particularly need the protection of the 
rule of law. The U.N. represents man- 
kind’s present official effort to advance 
law in the relations between nations. 
Whatever its faults which need to be 
remedied, strengthening the U.N., bol- 
stering its stature, insuring the inde- 
pendence of the Secretariat, providing 
a peace force available to prevent 
aggression and to help avoid anarchy 
stimulated from without, would appear 
to be in the self-interest of weak or 
undeveloped powers which have no 
other protection. And here their inter- 
est coincides with the interest of the 
rest of the free world. The new nations 
and the free world generally have an 
interest in creating an atmosphere 
which will permit man to develop his 
potentialities in peace, undominated 
by any outside power; aggression, on 
the other hand, in one form or an- 
other, is essential to the Communist 
philosophy. So I submit, we can and 
should work hopefully together to 
maintain and not to weaken or destroy 
the one institution which is at hand 
for mankind’s purpose of struggling 
towards liberty and law, towards peace 
with justice. And we should reasonably 
expect that the newer nations will see 
this as clearly as we do. We do not 
seek them as allies, but hope that 
their self-interest and ours will help 
preserve and develop a peaceful world, 
under the rule of law. 

It is true that hundreds of millions 
of people in some of these countries 
have never known freedom in our 
sense. We know that most of them 
have always lived in poverty, in ig- 
norance and under one form of tyran- 
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ny or another; some still do. There 
are some who feel that the prospect of 
possible improvement in their phys- 
ical lot with Communist help, however 
tough the strings on such help may be, 
will be enough to win them to the 
Communist side. In this view cynical 
appeals to racism, to demagoguery, to 
ignorance and prejudice, to bitter na- 
tionalism, are sure to prevail and thus 
the side which is willing to use perfidy 
for a policy is bound to win. 

Many of us would reject so pessi- 
mistic and cynical a view, believing 
that a long view of man’s struggle 
towards civilization and the light re- 
futes it. We would expect countries 
desiring freedom to seek help from 
those with no desire to subjugate them 
and we should not let the Communists 
seem to have any monopoly of help- 
fulness. Most of us believe that man 
ultimately always seeks to be free, to 
try to overcome ignorance and, impor- 
tant as improvement in his physical 
lot is and much as the miserable crave 
comforts, man will not for long sell 
his soul for that alone. In this view a 
yearning for freedom and belief in a 
Divine Being who leads towards a 
better life, burns somewhere in the 
hearts of all men. This is our faith; 
we must guide by this light. And if it 
is true, as we believe that it is, then, 
in the end, however distant, those who 
love and would share liberty will ulti- 
mately be joined by those who crave 
liberty and will see the need of law to 
insure it. Certainly, the revolts in East 
Germany and in Hungary, the con- 
stant need of the Communists to inter- 
fere with broadcasts of the truth to 
Eastern Europe, suggest that after al- 
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most two generations the Communists 
have found no way to remove the de- 
sire for liberty from men’s hearts. 
Abstract notions of liberty are pretty 
vague. There must be laws to protect 
it, lawyers to assert it and courts to 
safeguard it. And this must apply with- 
in and between nations. It is only as 
it is applied between nations that men 
can live at peace, which is necessary 
if they are to have a chance to realize 
their potentialities and live out their 
lives. This is important to the old, 
established nations which can thus 
continue to develop their economies. 
But it is still more true of the newer 
nations. They must have peace to begin 
to develop the economies which will 
help their people to improve their 
standards of living. They must choose 
to live under the rule of law not only 
to protect their own people and to 
make them secure but also so that 
talented people from elsewhere will 
feel safe in working for their improve- 
ment and that others will contribute 
investment funds and aid to help their 
people to develop themselves. 
Therefore, I submit that the Bar 
ought constantly to advocate spread 
of devotion to the rule of law both 
within countries and between coun- 
tries. And within the U.N. and outside 
it, we should encourage the newer 
countries to see that liberty can only 
be found under a rule of law and that 
the self-interest of all of us requires 
support for efforts to keep the U.N. 
independent, strong and free. Whatever 
our differences on particular points 
may be, the united efforts of the Bar 
can properly be devoted to those ends. 
Our final favorite point. Lord Moul- 


ton said that the measure of a civiliza- 
tion is the degree of its obedience to 
the unenforceable. Beyond our con- 
cern with positive law and its institu- 


tions, is our concern for maintaining 
the basic values that determine the 
quality of our national life. These are 
things which were formerly and, for- 
tunately, largely still are, learned from 
home, church and school: honor, fair- 
ness, loyalty, kindness, patience— 
those things which are the antithesis 
of cruelty, meanness and violence. 
These we must keep to make liberty 
worth having. Rights involve responsi- 
bilities, we must remind ourselves. 
Robert Frost, a great and now a very 
fashionable poet, said that “Freedom 
is to feel easy in your harness.” What- 
ever it may be, it is a peculiar care of 
the Bar. Not only as advocates, but 
in operation of such important edu- 
cational traffic and 
juvenile courts, we can help our peo- 
ple to remind themselves of some of 
these basic truths. And liberty must be 
seen in perspective. A sense of history 
is something the Bar must help our 
people cultivate. The dangers of the 
day are immense, but with fortitude 
and _ steadfastness we have lived 
through the heyday of many other 
dictatorships, faced many other grave 
perils. If we remain true to our great 
traditions, keep strong and keep our 
great banners of liberty and law aloft, 
so that mankind will not think we have 
abandoned them for some expediency 
of the moment, we cannot doubt the 


institutions as 


outcome, however distant it may be. 
No better goal could inspire our best 
talent as we continue to advance “The 
Unity of the Bar”. 
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A Decade of Progress: 
Legal Aid and Defender Services 


—_ 
~ 
al 


ry. 

| EN YEARS have passed since pub- 
lication of Legal Aid in the United 
States, the report of the Survey of the 
Legal Profession on the availability of 
lawyers’ services for persons unable to 
pay fees. The findings of that study 
revealed serious shortcomings in many 
parts of the country in providing the 
needed help of lawyers to indigent 
persons in both civil and criminal 
cases. 

This disclosure of an unequal pro- 
tection of the law was promptly ac- 
cepted by the Bar as a challenge for 
action. The vigor and determination of 
the leadership which lawyers individ- 
ually and collectively have mustered 
to meet that challenge is a success 
story that deserves to be told, even 
though there are more chapters to be 
written. It reflects the deep sense of 
responsibility which individual lawyers 
have traditionally felt as ministers of 
justice, and it is an encouraging case 
history of traditional American volun- 
tary action at work within the legal 
profession to discharge an important 
public service obligation. 

The most dramatic fact to emerge 
from this review of the past decade is 
that there are now, at the end of it, 
nearly three times as many Legal Aid 


and Defender offices providing service 


Ten years ago, a report of the Survey of the Legal Profession revealed 
serious shortcomings throughout the country in making legal advice 
available to people who could not pay for it. Since that time, a great deal 
of work has been done and much progress has been made toward 
remedying the situation. Mr. Brownell discusses this program and out- 
lines the plans for the future in this important area of service. 


y Emery A. Brownell © Executive Director of the 


Defender Association 


in the United States as there were at 
1960, 
there were 305 such offices in operation 


the beginning. As of June 1, 


—a growth in ten years from 92 to 209 
Legal Aid offices and from 29 to 96 
Defender A few 
added since. 


offices. have been 

In no other decade has the move- 
ment made such vigorous progress. 
1920-1950, the 


rate of growth had been roughly 40 


In the three decades, 


per cent for each, but for the decade 
1950-1960, it was over 250 per cent. 


Growth of Legal Aid Service 

At the end of 1949, Legal Aid offices 
with salaried legal staffs were available 
to no more than thirty-seven million 
people in sixty-three cities. In twenty- 
four cities with a combined population 
of two million, service was made avail- 
able through offices staffed by lawyers 
on a volunteer basis and in fifty other 
cities with a combined population of 
seven and a half million, the only 
available service was provided by vol- 
unteer committees. 

The picture at this writing reveals 
132 Legal Aid offices with salaried staff 
attorneys rendering service in civil 
cases in 126 cities having a combined 
population of 


approximately _ sixty- 


three and a half million people. In 
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National Legal Aid and 


seventy-seven cities there are Legal Aid 
offices operating with volunteer legal 
staffs serving a combined population 
of sixteen and a half million people. 
Volunteer panels of lawyers are avail- 
able to twenty-three million people in 
communities, 


128 other large and 


small, throughout the country. 


Increased Defender Service 

In the representation of indigent 
persons accused of crime the advances 
made are substantial, but not as spec- 
tacular. Although the need has been as 
critical or more so, solutions are much 
more difficult to find and apply. 

In 1947 there were only thirty-four 
states in which compensated counsel 
was assigned to an indigent defendant 
as a matter of statutory requirement, 
and in ten of these states counsel was 
compensated only when the case in- 
volved a capital offense. In 38 per cent 
of all counties in the United States, only 
unpaid assigned counsel was provided 
in felony cases other than capital cases. 
Nearly 22 per cent of the population, 
when charged with a felony were either 
unrepresented by counsel or their law- 
yers were obliged to serve without 
either fee or expense money. Slightly 
less than 14 per cent of the population 
was afforded the benefit of a Defender 





Legal Aid and Defender Services 


office. 

Today, nearly twice as many in- 
digent citizens when charged with a 
criminal offense have the services of 
a Defender office as was the case a 
decade ago. Eight more states—a total 
of thirty-two—compensate assigned 
counsel, but in seven of them the as- 
signment is not mandatory but is dis- 
cretionary with the court. The number 
of Defender offices has increased more 
than threefold, most of them being the 
tax supported, publicly administered 
offices known as public defenders. The 
private or voluntary type of office has 
not multiplied significantly because of 


the difficulty 


of securing financial 


support. 
A relatively new type of Defender 
organization, designated as Public- 


Private, has come into existence. This 
is a privately administered Legal Aid 
organization, supported partly by vol- 
untary contributions or Community 
Chests or United Funds, but receiving 
tax funds for its Defender program. 
Defender services of this type were 
established in Puerto Rico in 1952, in 
Rochester, New York, in 1954, and in 
Buffalo soon after. The plan is now 
operating in Columbus and Toledo, 
Ohio, and a modified version is being 
tested in Cleveland. 


Development Program 

The spectacular growth of Legal Aid 
offices for civil cases, as well as the 
advances made in extending Defender 
services has been due chiefly to a de- 
velopment program of the National 
Legal Aid and Defender Association, 
conducted co-operatively with the 
Standing Committee on Legal Aid 
Work of the American Bar Association. 
In 1949 the National Legal Aid Asso- 
ciation, as it was then named, reor- 
ganized to provide more effective lead- 
ership to the Legal Aid movement by 
creating a governing body that was 
breadly representative of Legal Aid 
offices, the legal profession and the 
general public. At the time, Harrison 
Tweed, the Association’s president, 
commented: 


The Legal Aid tide is on the flood. 
. . . Just as the spring tides are the 
result of the maximum pull of the sun 
and push of the moon, Legal Aid now 
has both the pull of those who have 
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always been on the side of the little 
fellow and those who rather slowly but 
at long last have come to appreciate 
that he is entitled not merely to have 
equality before the law talked about, 
but to have it made a reality. 

So, I think the time is opportune 
and that we can go forward. ... It is 
not a Saturday morning’s work that 
lies ahead of us, but, with the strength 
that is coming as a result of this re- 
organization, and with the support that 
at long last we are getting around the 
country . . . we cannot fail if we put 
our shoulders to the wheel. 


The enlarged role of the Association 
now embraces not only the usual coza- 
plement of national services to mem- 
ber agencies, but also field work and 
promotional activities that are con- 
ducted in co-operation with the Ameri- 
can, state and local bar associations 
and other interested legal and social 
welfare organizations. 

Several happy circumstances have 
combined to make the most of the 
“flood tide”. The first of these has 
been the outstanding leadership of two 
distinguished lawyers, Harrison Tweed 
and Orison S. Marden. To them must 
go major credit for the accomplish- 
ments recorded here. Other fortunate 
circumstances included the engage- 
ment of Junius L. Allison as Associate 
Director of the Association and Field 
Director for the American Bar Associ- 
ation Committee on Legal Aid Work: 
and the moving of National Legal Aid 
and Defender Association headquarters 
in 1955 into the newly constructed 
American Bar Center as an affiliated 
organization with representation in the 
House of Delegates of the Association. 


Membership and Financial 
Support Expanded 

The development program had its 
genesis and initial impetus in 1945 
when the American Bar Association, 
during the presidency of David A. 
Simmons, appropriated sufficient funds 
to permit its Committee on Legal Aid 
Work to engage a part-time field di- 
rector, Arthur Schoepfer, of Boston, 
to work under the joint supervision of 
the Committee and the National Legal 
Aid Association. The results were so 
other support 
forthcoming, including a key gift in 
1950 of $25,000 from John D. Rocke- 


feller, Jr., later repeated, which in 


convincing that was 





turn generated the more ample finan. 
cial backing that was required for the 
full-scale development program the 
country needed. The bulk of this help 
has been supplied in the form of two 
grants from the Ford Foundation total- 
ing $420,000 and contributions from 
approximately one hundred large in- 
dustrial corporations which during the 
1951-1960 totalled 
$172,000. Two men have been pri- 


period inclusive, 
marily responsible for the industrial 
support, William T. Gossett, Vice 
President and General Counsel of the 
Ford Motor Company, and John §S. 
Tennant, General Counsel of _ the 
United States Steel Corporation. 

To broaden the base of understand- 
ing within the profession, as well as 
to augment support for its multiple 
services, the National Legal Aid and 
Defender Association has built up a 
class of professional memberships 
which in 1960 numbered 1,200. Tiere 
are now twenty-two bar associations 
maintaining an associate membership 
status. Legal Aid organization mem- 
berships have grown from fifty-seven 
in 1949 to 131 in 1960, They now 
include 92 per cent of all Legal Aid 
offices having a salaried professional 
staff and a majority of all others. 

In 1956, a type of membership was 
established to enlist the interest and 
participation of Defenders in both pub- 
licly and privately supported offices. 
Such memberships now number twen- 
ty offices and eighteen individuals. 
Recognizing that by popular usage 
Legal Aid on the criminal side has 
been indelibly labeled “Defender”, a 
word which Reginald Heber Smith de- 
scribes as “noble”, and because an in- 
creasing part of its activities became 
committed to that field, the Associa- 
tion in 1959 changed its name to 
“National Legal Aid and Defender 
Association”. 

The growth in memberships and the 
financial help received from the pro- 
fession, foundations and industry have 
enabled the Association to engage in 
a much more vigorous national pro- 
gram than possible in 1950. 
Whereas in that year, it had only 
$29,000 to spend in trying to meet the 


was 


challenges listed in the study, it was 
able in 1960 to support program activ- 
ities in the amount of $142,000. 
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Objectives 
[he objectives of the development 


program beginning in 1950 and the 
highlights of achievement may be 
summed up as follows: 

1. To establish Legal Aid offices for 
civil cases in all cities of 100,000 or 
more population which lacked such 
There 


such cities and they were reduced to 


facilities. were over seventy 
seven by the end of 1959 (Gary, Indi- 
ana; Seranton, Pennsylvania; Char- 
lotte, North Carolina: El Paso, Texas; 
Norfolk-Portsmouth, Virginia; and 
Wichita, Kansas). 

2. To promote the establishment of 
more Defender offices, especially in 
counties having a population in excess 
of 400,000. As noted, the number of 
Defender offices has more than trebled, 
but only one of the twenty-two coun- 
ties of this size under the 1950 census 
which had no Defender office has re- 
sponded. In two counties of this size, 
however, Defender offices for misde- 
meanor cases have been established. 

3. To encourage the establishment 
of Legal Aid facilities in urban and 
industrial communities of less than 
100,000 but over 40,000 population. 
\pproximately half of the 124 cities in 
that 1950 
some form of Legal Aid service. 


class in have established 

4. To strengthen existing Legal Aid 
offices that were inadequate or sub- 
standard. No less than fifteen of these 
services were brought up to standard. 
Many more have been improved. 

An incidental benefit has been an 
increase in the number of voluntary 
committees of bar associations provid- 
ing service to indigent clients from 
fifty-nine in 1950 to 127 in 1960. 

These results have come about by 
an extraordinary measure of co-opera- 
tion not only among bar organizations 

-local, state and national—but be- 
tween these organizations and various 
community planning and service agen- 
cies in the welfare field. The National 
Legal Aid and Defender Association 
has spearheaded the movement, but it 
has had indispensable leadership sup- 
port from the American Bar Associa- 
tion’s Standing Committee on Legal 
Aid Work and promotional help in 
various ways from all the other Asso- 
affiliated and 


‘iation organizations 





committees whose scope and objectives 


permitted. 


Overcoming the Obstacles 
The most hazardous stumbling block 
in expanding services for civil cases 
has been the raising of an initial bud- 
get on which to operate during a dem- 
onstration period of from one to two 
years before a new agency will gen- 
erally be taken into a Community 
Chest or United Fund. Although law- 
yers may be persuaded to back the 
project generously, they cannot in 
most places meet the full cost. This 
difficulty has been eased materially by 
the making of grants-in-aid by the 
Association to the struggling new or- 
ganization. This help has been afforded 
on a matching formula of up to 50 per 
cent of the first year’s budget, di- 
minishing in the next and final year 
1953, 
when the first grant-in-aid was made, 


of national assistance. From 
to the end of 1960, eighteen new of- 
fices were so assisted with appropria- 
tions totaling $81,160. 

In developing more effective De- 
fender services, a different set of ob- 
Wide 


administration of 


stacles has stood in the way. 
variations in the 
criminal justice exist from state to 
state. There is a rigid, unsympathetic 
public attitude toward persons ac- 
cused of crime despite the presumption 
American 


jurisprudence. There is lack of under- 


of innocence doctrine in 
standing among lawyers as well as 
laymen as to the need, and there is 
wide disagreement among lawyers and 
judges as to specific methods for meet- 
ing the needs. 

Perhaps the greatest roadblock at 
the beginning was the lack of an ade- 
quate forum for the exchange of ex- 
perience as to existing Defender prac- 
tices in this specialized field, and the 
non-existence of any set of recognized 
minimum standards or model legisla- 
tion in this field. This problem has 
been largely solved by expanding the 
annual National Legal Aid and De- 
fender Association conferences to in- 
clude a special Defender section, the 
program for which is planned by a 
National Defender Committee, elected 
by the Defender members. This com- 
mittee also has responsibility for ap- 
pointing subcommittees to study and 
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Emery A. Brownell is Executive 
Director of the National Legal Aid 
He has 
in the 
Legal Aid field, having served local 


and Defender Association. 
had extensive experience 
and national organizations since he 
received his law degree from Syra- 
cuse University in 1925. 





report on matters of special concern to 
the Defender members and for advis- 
ing and assisting the Board of Direc- 
tors in promoting the establishment of 
Defender offices wherever they may be 
needed. It also makes recommenda- 
tions for improving established De- 
fender services and the administration 
of criminal justice generally insofar as 
it affects indigent persons charged with 
crime. 

A comparative study in depth of 
Defender systems was jointly con- 
ducted in 1955-58 by the National 
Legal Aid and Defender Association 
and The Association of the Bar of the 
City of New York. The report of that 
study, published under the title, Equal 
Justice for the Accused, has contrib- 
uted greatly to a better understanding 
of needs and methods of meeting them. 
Considered were the three main ap- 
proaches to the problem: 

1. Assignment of counsel by the 
courts; 

2. Privately financed Legal Aid or 
Defender offices; and 

3. Public Defender offices. 

For the first time, the relative merits 
and weaknesses of the three methods 
were evaluated qualitatively against 
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three systems had been examined pri- 
marily in a quantitative fashion. 


Standards for 
Defender Service 

The standards developed in the 
course of that study were later relied 
upon by the National Conference of 
Commissioners on Uniform State Laws 
in drafting a Model Defender Act 
(1959). They also guided the Commit- 
tee on Legal Aid Work in proposing 
the following minimum standards of 
Defender service which were adopted 
by the House of Delegates of the 
American Bar Association in February, 
1960. 

The Defender system of every state 
should: 

1. Provide counsel for every indi- 
gent person unable to employ counsel 
who faces the possibility of the depriva- 
tion of his liberty or other serious 
criminal sanction; 

2. Afford representation which is ex- 
perienced, competent and zealous; 

3. Provide the investigatory and 
other facilities necessary for a com- 
plete defense ; 

4. Come into operation at a sufh- 
ciently early state of the proceedings 
so as to advise fully and protect the 
defendant; 

5. Assure undivided loyalty by de- 
fense counsel to the client; 

6. Include the taking of appeals and 
the prosecuting of other remedies, be- 
fore or after conviction, considered by 
the defending counsel to be in the in- 
terest of justice; 

7. Maintain in each county in which 
the volume of criminal cases requiring 
assignment of counsel is such as to 
justify the employment of at least one 
full time lawyer to handle the work 
effectively, a Defender office, either as 
a public office or as a quasi-public or 
private organization; 

8. Enlist community participation 
and responsibility and encourage the 
continuing co-operation of the organ- 
ized Bar. 

The conclusions reached in the study, 
Equal Justice for the Accused, generally 
support the superiority of both the 
public Defender and the voluntary 
Defender systems over the assigned 
counsel system. It found that although 


objective standards. Previously, these 


w= 


aad 


ul 


Population of City 
100,000-plus 


Population of City 
75,000-100,000 





Population of City 
Less than 75,000 





. Independent office. 
. One full-time employed 


attorney for first 750- 
1000 cases per year and 
an additional full-time 
employed attorney for 
each additional 1200 
cases; or equivalent 
part-time employed 
attorneys. 

Full-time secretary. 


. Office open to applicants 


35 hours per week. 
Board of Directors or 
other policy-making 
body. 





Separate office. 
One half-time 
employed attorney. 


Full-time secretary. 
Office open to applicants 
20 hours per week. 
Board of Directors or 
committee with specific 
authority. 


6. Written policies of Written policies of 
eligibility and operating — eligibility and operating 
practice. practice. 

7. Adequate publicity Adequate publicity 
program. program. 

8. Monthly service and Annual service and 


annual financial reports. 


financial reports. 


Separate office. 


Organized panel of 
volunteer lawyers. 


One half-time secretary. 


Office open 8 hours 
per week, 


Committee. 


Written policies of 
eligibility and 
operating practice. 
Adequate publicity 
program. 

Annual reports. 
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the assigned counsel system in theory 
can provide the scope of representation 
believed to be desirable, it is extremely 
difficult for it to do so in most urban 
communities, because the quality of 
representation is not uniformly ex- 
perienced, competent and zealous; in- 
vestigatory and other facilities neces- 
sary for a complete defense are not 
provided; the system does not come 
into operation at a sufficiently early 
stage of the proceedings and often 
does not continue through appeal. 


Goals for the Future 

One of the best aspects of the 
American way of doing things is that 
we are never satisfied with our pro- 
gress. Our ideals are always at least a 
jump ahead. In Legal Aid and De- 
fender work, the very progress itself 
has revealed previously unrecognized 
shortcomings. 

The 1960 census, reflecting the coun- 
try’s continued urbanization, reveals 
more cities which require organized 
Legal Aid and Defender 
There are now ten cities with a popu- 
lation in excess of 100,000 which do 
not have a Legal Aid office. There are 
over fifty other cities of that size whose 
existing Legal Aid facilities fall short 
of American Bar Association stand- 
ards. There are twenty-six other cities 
having a population of 75,000 or more 
which need organized Legal Aid facili- 


facilities. 


ties and which either have none at all 


or have facilities that are sub-standard. } 


These goals for bar activity are 
predicated on the minimum organiza- 
tional requirements set by the House of 
Delegates of the American Bar Asso- 
ciation at its midyear meeting in 1961 
as shown in the table above. 

In the Defender field, the objectives 
are fairly clear, although the means to 
the ends are less so. As a guide for 
action, the National Legal Aid and 
Defender still considers 
that counties of 400,000 or more popu- 


Association 


lation probably require a Defender 
office of some type to meet the needs 
of indigent defendants adequately. It 
is estimated that more than half of all 
defendants are financially unable te 
employ counsel so that the volume of 
cases in these counties is generally 
great enough to justify a salaried De- 
fender. The 1960 census reveals twen- 
ty-seven counties of this size in the 
United States without a Defender of- 
fice. It must also be recognized that 
the advantages already noted which a 
Defender office brings have made it 
attractive to counties of every size. 

In addition, the providing of De- 
fender service in the federal courts, 
through offices in the large metropoli- 
tan cities and by adequately compen- 
sated assigned counsel in other places, 
continues to be a goal. In all places 
not served by a Defender office, statu- 
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provision should be made to as- 
ure representation by compensated 
ssigned counsel in accordance with 
1¢ standards adopted by the Ameri- 
an Bar Association and listed earlier. 
\ plan proposed in New York state 
whereby several counties might join in 
yroviding Defender services through 


either a single public office or a pri- 


vately managed publicly supported of- 


fice might well be considered in other 
jurisdictions. 

\ll of these goals can be realized 
before another decade rolls by. Their 


realization is more promising by far 


Committee on Professional Ethics — 


than were the relatively modest goals 
which Reginald Heber Smith and 
Charles Evans Hughes set before the 
profession forty years ago. Lawyers 
are better organized to provide the 
necessary leadership and guidance. In 
the National Legal Aid and Defender 
Association, as an affiliate of the 
American Bar Association, they have 
the service arm they need for tech- 
nical help and field work. The way is 
clearer. There are more resources in 
money and manpower and they can be 
marshalled more effectively. We need 


only to continue the march we have 


Legal Aid and Defender Services 


begun so well with as much determina- 
tion and enthusiasm as we have shown 
in the past decade. 

That we should do this with all our 
hearts was voiced by Justice Potter 
Stewart at the 196] annual meeting of 
The Legal Aid Society in New York in 
these words: 


The quest for equal justice under 
law for those who cannot pay for the 
legal help they need will continue to 
demand unceasing and many-sided 
effort. But there can be no goal more 
worthy. It is the every essence of the 
American dream. 


Summary of Recent Informal Opinions 


C-230-(a) A lawyer may be identi- 
fied on a commercial TV program as 
“Professor of Law at ———— Univer- 
sity”, if he is not engaged in the prac- 
tice of law even on a part time, occa- 
sional or consultation basis and has no 
intention of being so engaged in the 
foreseeable future. 


C-230-(b) A member of Congress, 
running for re-election may properly 
be referred to as a lawyer on TV ap- 
pearatices, this being proper back- 
ground information on his qualifica- 
tion for public office. 


C-230-(c) Formal Opinion 298 is 
equally applicable to judges of inferior 
courts. 


C-230-(e) A lawyer may properly 
appear and be identified as such on a 


non-commercial panel discussion of the 


philosophy and history of legislation 
on obscene literature. 


C-424 A practicing lawyer may not 
also act as an agent for selling life in- 
surance since it is so closely allied with 
estate planning and lends itself to 
soliciting legal work. 


C-431 A practicing lawyer may also 
be a director and an active administra- 
tive or executive officer in a bank, but 
not a trust officer where he would be 
called upon to deal with customers re- 
garding estate planning, trusts, etc. 

C-441 A lawyer (Doe) not 
designate an office building owned by 
him as the “Doe Law Building”. If it 
is designed for use, and actually occu- 


may 


pied by lawyers generally he may call 
it “Law Building” or “Lawyers Build- 
ing”; but not if it is intended or suit- 


able only for use by him or a very 
limited number of the local lawyers. 


C-442 The Committee questions 
whether a lawyer can also act as a 
stock broker, since it is closely allied 
to investment counselling and may also 
lend itself to advertising for legal 
work, 


C-453 A trust officer, licensed to 
practice law but not in active practice, 
may not display in his office in the 
bank certificates authorizing him to 
practice law generally or in specific 
courts, since they would indicate that 
legal matters could be handled there. 


C-455 An attorney employed on a 
contingent fee basis should not with- 
draw from a case merely because the 
client declines to accept recommended 
settlement. 
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The Conduct of a Renegotiation Case 


There are many small businesses scattered over the United States 
which are subcontractors on defense contracts. Most lawyers have had 
little experience with these contracts and with the renegotiation pro- 
ceedings provided for by federal statute. Mr. Mahoney discusses the 
basic features of the renegotiation of government contracts. 


by J. Daniel Mahoney ¢ of the New York Bar (New York City) 


On MARCH 12, 1951, Congress, con- 
cerned with the possibility of excessive 
profits on defense contracts occasioned 
by the Korean War mobilization and 
hearkening to prior renegotiation ex- 
perience during World War II (and 
sporadically thereafter), passed the 
Renegotiation Act of 1951.! Under 
that Act, which established for the first 
time an independent Renegotiation 
Board,” profits of defense contractors 
and subcontractors making renegotia- 
ble sales of $1,000,000 or more during 
a given fiscal year are scrutinized by 
the Board, and any portion of those 
profits deemed “excessive” is refunded 
to the Government. Certain 
commercial” articles sold, or services 


“ 


standard 


rendered, to commercial markets as 
well as the government are exempted 
from renegotiation.* 

Remarkably little professional inter- 
est has centered upon this statute,° per- 
haps because it has seemed to have a 


rather tenuous lease life. First 


made effective on January 1, 1951, for 


on 


three years, the act was successively 
renewed for shorter periods until June 
30, 
three years until June 30, 1962.6 A 


1959, when it was extended for 


Special Subcommittee on the Procure- 
ment Practices of the Department of 
Defense, of the House Committee on 
Armed Services, filed a unanimous re- 
port on June 22, 1960, however, in 
which it recommended that the Rene- 
gotiation Act of 1951, as amended, be 
made permanent law.* 

Whatever its future, the renegotia- 
tion process is intrinsically significant. 
Certainly the impact of this process 
the industry 
through it the national economy) is 


upon defense (and 
far from negligible. From its incep- 
tion in 1951 until June 30, 1960, the 
Board made 3,451 determinations call- 
ing for the refund of excessive profits 


in a gross amount in excess of eight 


hundred million dollars. Further. 
more, renegotiation proceedings are an 
unusual feature in our legal scene, 
combining an extraordinary quantum 


of 


equally unusual degree of administra- 


administrative discretion with an 
tive informality. 

The enlarged role of administrative 
discretion in the renegotiation process 
stems from the very broad statutory 
definition of the “excessive profits” 
which the Board is empowered (in the 
first instance!) to recapture for the 
Federal Government, resulting in a de- 
termination which has been described 
by a former Chairman of the Renegoti-] 


“ 


ation Board as not based upon 
any measurable, objective standards 
. . + Wholly a matter of judgment 

.’.11 The informality of renegoti- 
ation proceedings derives from their 
exemption from the requirements of 
the Administrative Procedure Act,'* 
and from the procedures evolved by 





Note: I am indebted to Martin W. Bell, of 
the District of Columbia Bar, for his extremely 
helpful advice concerning the preparation of 
this article. 

1. 65 Stat. 7 (1951), as amended, 68 Stat. 
1116 (1954), 69 Stat. 447 (1955), 70 Stat. 786 
(1956), 72 Stat. 1789 (1958), and 73 Stat. 210 
(1959); 50 U.S.C. App. §§1211-33 (1958), as 
amended, 50 U.S.C. App. §§1211-17 (Supp. I, 
1959). 

2. The five-man statutory board created by 
Renegotiation Act of 1951 §107(a), 65 Stat. 19 
(1951), 50 U.S.C. App. §1217(a) (1958), herein- 
after designated “the Board’, and to be dis- 
tinguished from its three subsidiary regional 
boards (New York, Detroit and Los Angeles) 
and the predecessor agencies which adminis- 
tered earlier renegotiation statutes. 

3. See Renegotiation Act of 1951 §§102(a), 
103(a), 105(f) and 106; 70 Stat. 786 (1956), 72 
Stat. 1789 (1958), 70 Stat. 788 (1956) and 70 Stat. 
789 (1956); 50 U.S.C. App. §§1212(a), 1213(a), 
1215(f) and 1216 (1958). 

4. Renegotiation Act of 1951 §106(e), 70 Stat. 
789 (1956), 50 U.S.C. App. §1216(e) (1958). The 
most important condition is that 35 per cent of 
the sales of these articles or services be made to 


commercial markets. This exemption does not 
apply during national emergencies proclaimed 
by the President. There are other exemptions, 
for which consult Renegotiation Act of 1951 
$106, 70 Stat. 789 (1956), 50 U.S.C. App. §1216 
(1958), and 32 C.F.R. Parts 1453-5 (1960). 


5. The Index to Legal Periodicals lists thir- 
teen articles which have dealt with renegoti- 
ation to the date of this writing from the pas- 
sage of the Renegotiation Act of 1951. Three of 
them appear in a symposium beginning at 45 
Va. L. Rev. 1, and several others are cited in the 
articles which constitute the symposium. 

6. See statutes cited note 1, supra. 

7. H.R. Rep. No. 1959, 86th Cong., 2d Sess. 
38 (1960). 

8.5 Renecotiat1ion Boarp ANN. Rep. 8-9 
(1959) sets the exact (gross) figure at $836,520,- 
934, and the approximate net refund figure 
(taking into account voluntary non-renegotia- 
tion refunds deemed to have been prompted by 
the existence of renegotiation, and federal in- 
come and excess profits tax payments avoided 
by all refunds) at $742,500,000. The net recovery 
under World War II renegotiation (after tax 
adjustments, without taking into account volun- 
tary refunds prompted by the existence of re- 
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negotiation) is estimated at $4,851,722,040. Bar- 
ton, RENEGOTIATION OF GOVERNMENT CONTRACTS 
(1952), iii-iv. 

9. Renegotiation Act of 1951 §103(e). 65 Stat 
9 (1951), 50 U.S.C. App. §1213(e) 1958). See 
note 24, infra, and accompanying text. 

10. Renegotiation Act of 1951 §108, 70 Stat. 
791 (1956), 50 U.S.C. App. §1218 (1958), pro- 
vides for a “de novo” review of Board determi- 
nations by The Tax Court of the United States. 

11. Koehler, Renegotiation: Evidence and 
Burden of Proof in Appeal Proceedings, 45 Va 
L. Rev. 1, 3 (1959) [hereinafter cited as 
“Koehler” }. 

12. Renegotiation Act of 1951 §111, 65 Stat. 22 
(1951), 50 U.S.C. App. §1221 (1958). The Board 
is not exempted from compliance with the pro- 
visions of Section 3 of the Administrative Pro- 
cedure Act (publication of information, rules, 
opinions, orders and public records), but con- 
strues the requirements of that section rather 
narrowly. See note 33, infra, and accompanying 
text. The legal task force of the second Hoover 
Commission unanimously recommended the 
repeal of the Section 111 exemption, together 
with all other such exemptions [Task Force 
Report on Legal Services and Procedure 389 
(1955) }. 
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the Board as a result of that exemption. 

in short, the renegotiation process 
presents novel and interesting ques- 
tions, some of which I shall attempt to 
It will 
believe, to ap- 


touch upon in this article. 


facilitate matters, | 
proach the subject by considering the 
conduct of a more or less “typical” 
renegotiation case. 

Accordingly, let us consider the case 
of the Venerable Corporation, a diver- 
sified company which for some five 
years has engaged through its Super- 
sonic Division in the production of 
structural components for military air- 
craft, under subcontracts from some of 
the major producers of these aircraft. 
In addition, the corporation manufac- 
tures washing machines (6 per cent 
profit before income taxes), kitchen 
cutlery (9 per cent profit) for pro- 
prietary drugs (21 per cent profit) for 
the civilian market in its other divi- 
sions. The Supersonic Division’s sales 


s are entirely renegotiable, but no other 


division of the corporation makes any 
renegotiable sales. The corporation is 
on an accrual, calendar-year basis for 
all purposes. During the calendar 
years 1954-1958, the book sales and 
profits of its Supersonic Division, be- 
fore provision for income taxes!* but 
including an appropriate allocation of 
home office expense were as follows: 
Profits Ex- 
ressed as a 


ercentage 
of Sales 


1958 


During 1958, the corporation moved 
its Supersonic Division into a new 
plant (which it leased from a private 
source) , selling the old plant at a book 
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loss of $100,000. The corporation was 
supplied 60 per cent of the Supersonic 
Division’s machinery by the Air Force 
in 1958. Clearance notices have been 
received from the Board for the years 
1954 through 1957, and the time has 
come to file a renegotiation report for 
1958.14 


The First Step 


The first step in the preparation of 
this report, which is basically an in- 
come statement segregated between re- 
negotiable and non-renegotiable busi- 
ness, is to segregate renegotiable and 
non-renegotiable 1958 sales. Although 
this can be a formidable problem un- 
der some circumstances,'® the Vener- 
able Corporation, which makes rene- 
gotiable sales only from. one division 
all of whose sales are renegotiable, 
should experience no difficulty in this 
respect. The next step is to determine 
the costs properly attributable to these 
sales. As a general rule, a cost is prop- 
erly attributable to renegotiable sales 
to the extent that it is a good tax 
deduction and is properly allocable to 
renegotiable business.'® Let us assume 
that the Board will accept the book 
allocation of home office expense to the 
Supersonic Division, that all expenses 
thus allocated and all Supersonic Divi- 
sion expenses are proper tax deduc- 
tions in their full amount, and that all 
these deductions are wholly allocable 
to renegotiable business.'* According- 
ly, sales and profits for renegotiation 
purposes will accord with book sales 
and profits for the Supersonic Divi- 
sion, with one adjustment which we 
shall now consider. 

The $100,000 loss incurred in dis- 
posing of the Supersonic Division’s 
old plant would be an allowable cost 


in 1958, assuming that the plant had 
always been wholly devoted to renego- 
tiable business,'* and that there were 
no offsetting capital gains resulting 
from the disposal of facilities histor- 
ically devoted to renegotiable busi- 
ness.'® Accordingly, the corporation 
would report profits of $3,300,000 
(16.5 per cent) on sales of $20,- 
000,000. 

The $400,000 loss suffered in 1956 
would not be an allowable item of 
expense in 1958. Although loss carry- 
forwards (but not carry-backs) are 
allowed to some extent in renegoti- 
would have been 
absorbed by the 1957 renegotiable 
profits, although, in all probability, no 
refund would have been required for 
1957 in any event. In other words, 


ation," this loss 


renegotiation loss carry-forwards differ 
from tax loss carry-overs in that, even 
if utilized, they may result in no finan- 
cial advantage to the user. 

Let us assume (rather unrealistical- 
ly) that no other questions arise in 
preparing the corporation’s initial re- 
negotiation report. The report would 
be filed with the Board (in Washing- 
ton),*! reviewed, and assigned to a 
regional board?? (the Detroit Regional 
Board, we shall assume), which would 
in due course commence renegotiation 
proceedings." 

The case would be assigned, in the 
first instance, to an accountant and a 
renegotiator, both members of the staff 
of the Detroit Regional Board. In due 
course, and in addition to any other 
inquiries deemed appropriate, they 
would forward a detailed questionnaire 
(Form RB 2) concerning the corpora- 
tion’s 1958 operations. A good portion 
of the required replies consists of fi- 
nancial or related data elaborative of 





13. 32 C.F.R. §1460.2(a) (1954) 
negotiation on a completely 
basis. 

14. See 32 C.F.R. Part 
1472.5 (Supp. 1960) . 

15. See 32 C.F.R. Part 1456 (Supp. 1960). 


16. Renegotiation Act of 1951 §103(f), 70 Stat. 
787 (1956), 50 U.S.C. App. §1213(f) (1958). In 
addition, Renegotiation Act of 1951 §103(h), 65 
Stat. 10 (1951), 50 U.S.C. App. §1213(h) (1958) 
equates the renegotiation “fiscal year” with the 
federal income tax “taxable year”, and 32 
C.F.R. §1459.1(b) (Supp. 1960) provides that 
the income tax method of accounting will usu- 
ally govern in renegotiation. 32 C.F.R. §1459.1 
(b) (5) (1954) specifically provides that agree- 
ments with other governmental agencies con- 
cerning costs, whether adopted specifically or 
by application of governmental regulations 

such as the Armed Services Procurement Reg- 
ulations) to a given contract, are not controlling 
for renegotiation purposes. 

17. Although we have assumed the contrary 


places re- 
“before taxes” 


1473, §§1470.3 and 


in this case, it should be noted that advertising 
expenses frequently cause difficulty. The Board 
will normally allocate to renegotiable business 
only certain limited classes of advertising ex- 
pense (“help wanted” advertising, advertising 
in industry trade publications, catalogues and 
technical pamphlets, and various house organs) . 
More general advertising is allowed only in the 
case of: (1) subcontractors whose renegotiable 
products are “substantially the same” as their 
normal commercial products; and (2) defense 
contractors whose involvement in renegotiable 
business threatens their competitive position in 
their normal commercial market, and who un- 
dertake advertising designed to forestall the 
threatened injury. The Board requires quite 
convincing proof with respect to the latter cate- 
gory. See generally 32 C.F.R. §1459.7(b) (1954), 
Renegotiation Staff Bulletin No. 1, and Renego- 
tiation Ruling No. 106 (1961). 

18. 32 C.F.R. §1459.5(b) (1954). If the plant 
had historically been devoting 80 per cent to 
the performance of renegotiable business, 80 
per cent of the loss would be a proper renegoti- 


able expense in the year of disposition, etc. 

19. 32 C.F.R. §1459.5(b) (4) (1954) provides 
that capital gains resulting from the disposal of 
such facilities are not renegotiable income, but 
offset capital losses otherwise allowable as a 
renegotiable ‘cost. 

20. See Renegotiation Act of 1951 §§103(f) 
and (m), 70 Stat. 787 (1956) and 73 Stat. 210 
(1959), 50 U.S.C. App. §§1213(f) and (m) 
(1958), as amended, 50 U.S.C. App. §1213(m) 
(Supp. I, 1959). 

21. 32 C.F.R. §1472.5(d) (Supp. 1960). 

22. 32 C.F.R. §1471.1 (Supp. 1960). 

23. 32 C.F.R. §1472.2 (1954). Absent “fraud or 
malfeasance or willful misrepresentation of a 
material fact”, renegotiation proceedings must 
be commenced within one year after the orig- 
inal renegotiation report is filed and (subject to 
exceptions which virtually eliminate the rule) 
concluded within two years after they are com- 
menced. Renegotiation Act of 1951, §105(c). 
70 Stat. 788 (1956), 50 U.S.C. App. §1215(c) 
(1958) . 
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the financial report already submitted, 
and best prepared (in the first in- 
stance) by the corporation’s account- 
ants or auditors. But the most im- 
portion, the 
properly the 


portant Statement of 


Factors, is lawyer’s 
concern. 

The “factors” in question are those 
contained in the statutory definition 
of “excessive profits’. The relevant 
provision defines this term to mean 
“the portion of .. . [renegotiable] ... 
profits which is determined in accord- 
with this title to be 


. .”, provides that “favorable recog- 


ance excessive 


nition must be given to. . . efficiency” 
in making this determination, and then 
requires that five other factors (rea- 
sonableness of costs and profits, net 
worth, risk, contribution to the defense 
effort, and character of the business) 
be “taken into consideration. 
These extremely broad criteria leave 
an abnormally large role to ingenuity, 
but certain matters should nonetheless 
be considered as a matter of course. 


In the case under consideration, for 
example, the extraordinary technologi- 
cal requirements of the airframe sub- 
contracting industry,*° and the risk 
inherent in participation in this in- 
dustry because of its heavy (indirect) 
dependence upon government orders, 
would be obvious plus factors. The 
corporation would emphasize the last 
of these points by adverting to the 
1956 loss,?° stressing the “peak and 
valley” nature of the Supersonic Divi- 
sion’s profit and sales history, and 
contending that the corporation’s over- 
all reasonable profit on renegotiable 
business 1954 through 1958 
should not be reduced by a 1958 re- 
negotiation refund. The Board has 
stated, however, that the “fiscal year” 
basis of renegotiation precludes any 


from 


consideration in one year of deficient 
earnings (as distinguished from losses ) 
in another.?? 

The relatively high proportion of 
government-supplied machinery would 
be an adverse factor,?* on the other 
hand, which the corporation would at- 
tempt to mitigate by considering the 
new (leased) plant as a capital asset, 
valued by capitalizing the rental pay- 
ments thereon, The increased volume 
of renegotiable sales in 1958 would be 
an ambivalent consideration. Although 


24° 


this would normally warrant a de- 
creased return (in terms of profits 
expressed as a percentage of sales) ,*” 
the corporation would argue that its 
ability to increase sales when the air- 
frame industry was in a_ general 
slump*°® indicated extraordinary effi- 
ciency, and therefore warranted favor- 


able consideration. 


Standards of Profit Retention 

It should be borne in mind, how- 
ever, that the Board is likely to have 
heard these somewhat standard argu- 
ments before, and to have evolved 
general standards of profit retention to 
correspond with these generally ap- 
plicable considerations. Accordingly, it 
is important to break new ground, 
wherever possible, in presenting a 
Statement of Factors. One might, for 
instance, analogize the Venerable Cor- 
poration’s operations to those of a 
somewhat similar industry traditional- 
ly allowed a better profit retention 
than the airframe subcontracting in- 
dustry. Furthermore, whether routine 
or extraordinary considerations are 
being pressed, it is important to pre- 
sent convincing documentation (cus- 
tomers’ letters of commendation con- 
cerning efficiency, etc.). This effort can 
be facilitated considerably if the con- 
tractor’s personnel are educated to the 
necessity for such documentation, and 
compile it on a current basis. The 
education process is not easy. As one 
writer has put it, it is “of the nature 
of management to ignore the existence 
of renegotiation until a refund de- 
termination has become an imminent 
threat”.?1 

One other point should be mentioned 
concerning the Statement of Factors. 


Daniel J. Mahoney was graduated 
from Columbia Law School in 1955 
and spent the next three years on 
active duty with the U. S. Coast 
Guard Reserve. Admitted to the 
New York Bar in 1960, he 
practices law with a New York City 


now 


law firm. 





Since renegotiation is “wholly a mat- 
ter of judgment’? concerning the 
circumstances of a particular case, it 
would be difficult in any event to rely 
as heavily upon precedent as is normal 
in legal arguments. This consideration 
is strongly heightened by the fact that 
the Board does not publish its deci- 
sions, and has not in the past promul- 
gated an adequate body of interpreta- 
tive bulletins and rulings.** A new 
Chairman of the Renegotiation Board 
has recently taken office, however, and 
there are indications that the Board 
practices in this area may improve. 
(See Renegotiation Letter No. 414, 
dated July 15, 1961, at page 1.) 





24. Renegotiation Act of 1951 §103(e), 65 Stat. 
9 (1951), 50 U.S.C. App. §1213(e) (1958). 
Lichter v. United States, 334 U. S. 742, 787 
(1948), holds that such a definition of excessive 
profits does not constitute an unconstitutional 
delegation of legislative authority. This case 
also held the World War II renegotiation stat- 
utes to be a valid exercise of the war powers of 
Congress, although noting that the process 
which they set in motion was “capable of 
great abuse” (334 U. S. at 765, 754), but this 
question has not been determined with respect 
to the Renegotiation Act of 1951. 

25. Although non-renegotiable sales and 
profits are sometimes considered [32 C.F.R. 
§$1460.10(b) (2) (1954], the Supersonic Division's 
distinct characteristics would cause it to be 
scrutinized wholly apart from the Venerable 
Corporation's other divisions [32 C.F.R. §1460.10 
(b) (4) (1954) }. 
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26. 32 C.F.R. §1460.12(b) (1) (1954). 

27. 32 C.F.R. §1460.2(d) (1954), as interpreted 
in Renegotiation Staff Bulletin No. 25 (Revised 
November 24, 1959), page 3. Cf. Lundberg Man- 
ufacturing Co. v. Renegotiation Board, T. C. 
Memo 1960-183 (September 8, 1960) where the 
Tax Court rejected an argument that profits for 
two years should be “averaged” for renegotia- 
tion purposes, and held that the fiscal year un- 
der review must “stand by itself in determining 
whether or not petitioner realized excessive 
profits.” See also Nichols, Equalizing Profit and 
Loss in Renegotiation, 45 Va. L. Rev. 41 (1959). 

28. 32 C.F.R. §1460.11(b) (4) (1954). 

29. 32 C.F.R. §1460.10(b) (3) (1954). 

30. Aviation Facts AND Ficures 2-3 (1959 ed.). 

31. Nichols, Equalizing Profit and Loss in 
Renegotiation, 45 Va. L. Rev. 41, 47 (1959). 

32. See note 10, supra, and accompanying 
text. 

33. See Koehler, at 3-4. 
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After the Statement of Factors has 
en submitted, one or more meetings 
ould be held with the renegotiator 
| accountant assigned to the case, 
the last of which they would an- 
uunce their tentative determination 
(which they will recommend to the 
Detroit Board), 


with an oral summary of the facts and 


Regional together 
reasons underlying their recommenda- 
tion. A conference could then be sched- 
uled with a panel (which may mean 
only one member) of the Detroit Re- 
gional Board,*+ which would probably 
result in a determination based upon 
the staff recommendation. 

The conference with staff members 
or a panel of the Detroit Regional 
Board would be very informal affairs. 
No witnesses would be sworn, no rec- 
ord kept. Any later conference with 
the Washington Board (there would 
normally be none with the Washington 
staff) would be of the same nature. In 
short, the Board has taken full ad- 
vantage of its exemption from the pro- 
visions of the Administrative Proced- 
ure Act,*° on the theory that the “due 
process” requirement of a hearing is 
met by the de novo appeal which may 
be taken to the Tax Court,*® concern- 
ing which something will be said 
hereinafter. 


On What Assumptions 
Does the Board Rely? 

At any meeting with the Board or 
its representatives (at either the na- 
tional or regional level), it is extreme- 
ly important to seek out the factual 
assumptions and evaluations (both ex- 
pressed and implicit) on which reli- 
ance is being placed. The Board usu- 
both the 
submitted by the contractor and those 


ally considers statements 
submitted by its customers (whether 
other civilian concerns or a govern- 
ment department), which latter the 
Board solicits, and does not disclose 
to the contractor concerned.** Ac- 
cordingly, the renegotiation lawyer is 
in the unique position of having to 
intuit a good portion of the evidence 
under consideration. Furthermore, the 


“evidence” submitted by customers is 


of a evaluative 
which of course allows considerable 
leeway for opinion or bias. And in the 


case of civilian customers, themselves 


summary, nature, 
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subject to renegotiation, there is an 
understandable temptation to depreci- 
ate subcontractor performance, thus 
laying the groundwork for an argu- 
that 


quired extensive technical, engineering 


ment their subcontractors re- 
and other assistance, and the customers 


should 


greater profit retention.** 


accordingly be allowed a 

Let us assume that the Detroit Re- 
gional Board has determined upon a 
refund of $1,000,000 (before tax ad- 
justment), resulting in a 12.1 per cent 
ratio of retained profits to sales." At 
this juncture, the Venerable Corpora- 
tion would be entitled to receive, and 
should request, a statement of the facts 
and reasons underlying the determina- 
tion of the Detroit Regional Board.*°® 
If it should be decided that this refund 
is acceptable to the Venerable Corpora- 
tion, the Detroit Regional Board would 
submit the proposed agreement, to- 
gether with a report of the case, to the 
(Washington) Board for approval.*! 
If such approval were forthcoming, 
the agreement would be consummated 
If (as we 
shall assume) the corporation declined 


and the case concluded.*? 


to agree to the proposed refund, or if 
the Board would not concur in the 
agreement tendered for its approval, 
the case would normally be reassigned 
to the Board** where, after the sub- 
mission of such further information 
and arguments as the Board or the 
corporation might desire,** a hearing 
would be held with a panel (which 
again may mean only one member) of 
the Board.45 Thereafter the Board 


would announce its determination, 





which we shall assume to be an in- 
crease of the Venerable Corporation’s 
to $1,200,000, 
resulting in an 11.2 per cent ratio of 
retained profits to sales.*® 


renegotiation refund 


Once again, the first step would be 
to request a statement of the facts and 
reasons underlying the Board’s deter- 
The might 
also want to inquire whether, if it 


mination.** corporation 
agreed to pay the refund determined 
by the Board, installment terms could 
be arranged for the payments.*® Let 
us assume, however, that the corpora- 
tion is seriously inclined to take an 
appeal to the Tax Court. What factors 
should be considered? 

By posting a bond, the corporation 
would be able to postpone payment of 
any refund until the Tax Court ren- 
dered its decision.*® Interest on the 
refund would accrue (at 4 per cent) in 
the interim, however, with some limita- 
Further- 
more, when and if an adverse judg- 
ment were rendered by the Tax Court, 


tions not here considered.*” 


it would no longer be possible to ar- 
range installment terms for payment of 
the refund. 

Turning to more properly legal con- 
siderations, the Tax Court places the 
burden upon the petitioner to “. . . 
... that the Board 
has failed to give proper consideration 
and weight in reaching its determina- 


affirmatively prove 


tion to all evidence favoring petitioner, 
including the matters enumerated in 
the foregoing statute [Section 103(e) 
of the Renegotiation Act of 1951, sum- 
marized in the text accompanying note 
24, supra] .. .”°! On the other hand, 





. 32 C.F.R. §1472.3 (1954). 
. See note 11, supra, and accompanying 


. See Koehler, at 8. 

. See Koehler, at 5-6. A provision passed by 
the House in 1959 to mitigate this problem 
(H.R. 7086, 86th Cong., Ist Sess. §4b (1959) 
(House version)] was rejected by the Senate 
[S. Rep. No. 407, 86th Cong., ist Sess. 1 (1959) ] 
and deleted in conference (Conf. Rep. No. 619, 
86th Cong., Ist Sess. 1 (1959)]. The constitu- 
tionality of this procedure was upheld in 
Spaulding v. Douglas Aircraft Co., 154 F. 2d 419 
(9th Cir. 1956), and United States v. Alexander 
Wool Combing Co., 66 F. Supp. 389 (D. Mass. 
1956), affirmed 160 F. 2d 103 (ist Cir. 1947), 
affirmed sub. nom. Lichter v. United States, 334 
U. S. 742 (1948), rehearing denied 335 U. S. 
837 (1948). 

38. See 32 C.F.R. §1460.14(b) (3) (ii) 
1960) . 

39. 32 C.F.R. §1460.3 (1954) requires that the 
refund be subtracted from renegotiable sales 
and profits in determining the relationship of 
retained profits to sales. 


(Supp. 


. 32 C.F.R. §1477.3 (1954). 

. 32C.F.R. §§1471.2(b) and 1474.3(a) (1954). 

. 32 C.F.R. §1474.3(a) (1954). 

. 32 C.F.R. §§1474.3(a) and 1475.3(a) (1954). 

. Although the corporation would have 

required to state, at the time it requested 

a statement of the facts and reasons underlying 
the Detroit determination, that it had submitted 
all the evidence which it deemed relevant to 
the proceedings (32 C.F.R. §1477.3 (1954) ], this 
requirement is not usually construed so strictly 
as to preclude the submission of further evi- 
dence. 

45. 32 C.F.R. §1472.4 (1954). 

46. See note 39, supra. 

47. 32 C.F.R. §1477.3 (1954). 

48. See 32 C.F.R. $1461.2 (1960) and Renegoti- 
ation Staff Bulletin No. 16 (March 13, 1953). 

49. Renegotiation Act of 1951 §108, 70 Stat 
791 (1956), 50 U.S.C. App. §1218 (1958). 

50. Renegotiation Act of 1951 §105(b) (2), 65 
Stat. 13 (1951), 50 U.S.C. App. §1215(b) (2) 
(1958). 

51. Vaughn Machinery Co. v. Renegotiation 
Board, 30 T. C. 949, 959 (1958), affirmed 273 
F. 2d 235 (6th Cir. 1959). 
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the Tax Court has consistently con- 
sidered the Board files (including par- 
ticularly the customers’ statements to 
which the contractor is denied access 
during the Board proceedings) con- 
cerning the case under review irrel- 
evant (and therefore immune from 
subpoena) because of the de novo 
Tax Court 
Thus, the appealing contractor is left 


nature of the review. 
in a rather unappealing position: he 
has the burden of proving erroneous 
a determination, “wholly a matter of 
judgment” to begin with,®? concerning 
which no record is made, and the 
evidentiary basis for which is not 
subject to subpoena. When one recalls 
that the Tax Court de novo determina- 
tion is intended to supply the “due 
process” hearing which, admittedly, 
the Board’s procedures do not afford,®* 
one might tend to despair, and to ad- 
vise the Venerable Corporation that its 
prospects of improving its position 
through an appeal to the Tax Court 
are not outstanding.°* 


It looked for a time as if this situ- 
ation had changed considerably. Boe- 
ing Airplane Company appealed its 
1952 renegotiation determination to 
the Tax Court, in what is commonly 
conceded to be the most important 
appeal yet taken from a Board deter- 
mination. In disregard of prior policy, 
the Tax Court issued a subpoena call- 
ing for the production of the Board’s 
entire file concerning the 1952 Boeing 


case.°5 In litigation resulting from 
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the Board’s effort to resist enforcement 
of the subpoena, furthermore, it was 
held that as to “investigatory or factual 
reports by Board employees, or reports 
and recommendations from persons 
outside the Board . . 


existed.56 


”, no privilege 
Boeing, however, did not 
introduce any of this matter into evi- 
dence,°* and the Tax Court more re- 
cently, in The General Fireproofing 
1954-1955 appeal 


dismissed without comment a contrac- 


Company’s case, 
tor motion calling for the production 
of Board files.°* Assuming that it is 
nonetheless decided to prosecute an 
appeal to the Tax Court, it will be well 
to point out to the officers of the Vener- 
able Corporation that the Tax Court’s 
determination of the amount of exces- 
sive profits is not reviewable.°® 

I should not 
wish the descriptive nature of this 


In brief conclusion, 


article to imply any insensitivity on 
my part to the procedural (and sub- 


stantive) questions posed by the re- 


52. See note 11, supra, and accompanying 
text. 

53. See note 36, supra, and accompanying 
text. 

54. Koehler, at 19-20, points out that in 26 
out of 41 cases (between August, 1946, and July, 
1958) involving Tax Court review of adminis- 
trative determinations of excessive profits, the 
Tax Court agreed exactly with the determina- 
tion of that question made below. 

55. See Boeing Airplane Co. v. Coggeshall, 
280 F. 2d 654, 657 (D. C. Cir. 1960). 

56. Id at 160 F. 2d 660. 

57. The Renegotiation Letter, No. 401 (Janu- 
ary 15, 1961) page 1. 

58. The Renegotiation Letter, No. 413 (July 1, 
1961) page 1. 

59. Renegotiation Act of 1951 §108, 70 Stat. 791 
(1956), 50 U.S.C. App. §1218 (1958). The con- 
stitutionality of this arrangement was sustained 








1956, the 


Association 


negotiation process. In 
Bar 


mended the enactment of legislation 


“ec 


American recoin- 
(a) recognizing the adversary 
character of proceedings before the 
Renegotiation Board and (b) provid. 
ing a greater degree of procedural due 
process for contractors who are parties 
thereto.”6° 


standards for the determination of ex- 


In addition, more definite 


cessive profits have been proposed."! 
And finally, ten papers submitted to a 
seminar on renegotiation held at the 
University of California, Los Angeles, 
on May 18-19, 1959, have recently 
been made publicly available.®? It 
would appear that the Joint Committee 
on Internal Revenue Taxation, con- 
ducting a study of renegotiation pursu- 
ant to Congressional mandate,®* should 
give careful consideration to all of this 
matter, especially if the Renegotiation 
Act of 1951 is to become permanent 
law when it is next considered by 


Congress. 


in Spaulding v. Douglas Aircraft Co., 154 F. 2d 
419 (9th Cir. 1956), and Stein Bros. Mfg. Co. v 
Secretary of War, 7 T. C. 863, 882 (1946). 

60. Resolution adopted by the House of Dele- 
gates of the American Bar Association in Chi- 
cago, Illinois, on February 20, 1956. 

61. Weston and Jacoby, Profits Standards, 66 
QUARTERLY JOURNAL OF Economics 224 (1952), 
wherein the authors propose four standards 
designed to “reflect the operation of economic 
forces which bear upon the firm's profitability” 
by “‘bringing to bear as much market informa- 
tion as possible upon the problem of the profit 
rate’, thus narrowing the range within which 
judgment must be exercised. Id. at 248. 

62. They are collected in ProcurREMENT AND 
Profit RENEGOTIATION (Weston ed. 1960). See 
also Mahoney, book review, 61 Cor. L. Rev 
1187 (1961). 

63. 73 Stat. 211 (1959), as amended by H. J. 
Res. 437, 87th Cong., Ist Sess. (1961). 


National Legal Aid and Defender Association 


Publishes Supplement to Legal Aid in the United States 


Supplement to Legal Aid in the United States has just been published by the 
National Legal Aid and Defender Association. A discussion of developments in 


legal aid and defender work in the United States for the past ten years, the book 


contains revised statistical data to bring the record up to date. 


Ten years ago, Emery A. Brownell, Executive Director of the National Legal 


Aid and Defender Association, wrote Legal Aid in the United States, a report of 


the Survey of the Legal Profession on the availability of lawyers’ services for 


persons unable to pay fees. The present work continues the story for the past 


decade and refers to corresponding material in the earlier book. It can, however, 


be read independently. 


Copies may be secured from the National Legal Aid and Defender Association, 
American Bar Center, Chicago 37, Illinois. The price is $2.00. 
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by Dillon Anderson 


A'S HAS BEEN aptly said, there is a 
tide in the affairs of men which, taken 
at its crest, leads on to fame and for- 
tune. Generally speaking, I have no 
quarrel with this happy metaphor; all 
| am saying is that, in the legal career 
of Richard K. Billingsley, there was no 
tide at all—much less a crest—when, 
on a certain day in May several years 
ago, he made the move which altered 
his entire life. 

Fortunately, 1 am a neighbor of 
Billingsley and I know him well as 
a fellow lawyer; hence I am able to 
relate the rather remarkable sequence 
of events which began that fateful day 
in May and did not end until they had 
lifted him from the slough of profes- 
sional obscurity and propelled him in- 
exorably toward such fame and for- 
tune at the Bar as could hardly be 
foretold by the highest of tides. The 
pity of it all, I still say, was that his 
great career first interfered severely 
with, then utterly disrupted, Billings- 
ley’s avid recreational activities on the 
links, with game in field and stream, 


at ringside, around the cockpit, in the 
ball park, at stud and draw, and indeed 
wherever hearty sportsmen turn to 
articulate their true gaming instincts. 

The day in May would, I am sure, 
have been the same as countless other 


The Honorable Richard K. Billingsley 


In this piece Mr. Anderson explains the strange events that shaped 
the destinies of one Richard K. Billingsley, an obscure member of the 
Bar until one day when he received a letter from the Department of 
the Interior addressed to “The Honorable Richard K. Billingsley”. 
The article is an adaptation of a chapter from the book, The Billingsley 
Papers, to be published by Simon and Schuster this month. 


* of the Texas Bar (Houston) 


days in Billingsley’s then undistin- 
guished legal career—save for the 
letter. But a far lesser person than 
Miss Emma Gleason, his superior sec- 
could have that the 
letter’s arrival presaged no ordinary 


retary, sensed 
day; its exterior plainly told that the 
envelope was loaded. 

That it was postmarked Washington, 
D. C., and that it was from the Depart- 
ment of Interior, Office of the Under 
Secretary, were items carefully noted 
in Miss Gleason’s appraisal; that the 
envelope bore the word “Urgent” with 
two red lines beneath it gave it a 
distinctive sheen. And alongside the 
“Urgent”, to provide added luster, 
shone the word “Private”-—that crisp- 
ly elegant way of telling the hired help 
around the recipient’s office to lay off. 
But what gave the envelope an almost 
luminous quality for Miss Gleason was 
that it was addressed “The Honorable 
Richard K. Billingsley” (italics mine). 

As Billingsley entered his office that 
morning, she handed him the letter un- 
opened. The addressee was actually 
wearing a frown as he came in—a 
darkling frown like the ominous brow 
of a tropical squall line. For he had 
traveled far the night before to witness 
an illicit cockfight and had bet heavily 
on a fowl he owned a part of, a hand- 


some red rooster—only to see the latter 
show more feathers than fight in the 
pit; then the return trip from the scene 
of the encounter had kept the great 
sportsman up until a rather late hour. 

Billingsley finished reading the letter 
at 9:38 a.M. on that pregnant May 
morning, and at 9:40 a.m. he left the 
office in a manner which the sensitive 
Miss Gleason later likened to the move- 
ment of the gazelle when the lion pur- 
sueth. He simply ignored the rest of 
his morning mail. “Call off my golf 
game this afternoon, Miss Gleason”, 
he said as he reached for his hat in the 
outer office, “and cancel everything 
else on my calendar the rest of the 
week. Give somebody my tickets to the 
fights tonight and the ball game to- 
I’ve got to go to Oakville. 
Call and get me a room at the Oak- 
ville Arms Hotel, and I don’t want to 
be bothered up there unless it’s pretty 


morrow. 


important.” 

At least that was all I could learn 
he had told Miss Gleason, when she 
called me to say we'd have to get an- 
other player to fill our foursome that 
afternoon. It was not until much later 
that I learned the most meaningful 
detail of all for the true researcher, 
viz., the question which Miss Gleason 
shot at Billingsley as he left. For it 
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might have changed the whole course 
of his life, and the mere fact that it 
was asked is enough to show the nar- 
rowness of the ledge on which Billings- 
ley traveled to the very pinnacle of his 
illustrious career. 

“What about the poker game Friday 
night?” was her question. “It’s the old 
gang, you know, and it seems to be in 
your honor.” 

The question, so Miss Gleason told 
my secretary, did spin him around, 
but only momentarily. It was too late. 
The letter had thrown him into that 
delicate state, as the poet put it, “when 
the grasp on the bow was decision”’. 

I remember so well the sense of 
deprivation I felt over his loss to the 
foursome that afternoon, because, in 
our game the day before the day of 
the letter, he had not nearly finished 
a vicious tirade which he had begun. 
It was about the sad state of affairs in 
Washington: government inefficiency, 
government interference, and the in- 
eptitude of politicians. He had in- 
veighed mightily against such things 
as the red tape of the damn bureau- 
crats in general and, in particular, 
against the inaccuracy of the wild duck 
count the year before by the Fish 
and Wildlife Service. The latter, he 
claimed, had been thoroughly discred- 
ited in a Ducks, Unlimited recount. 

On his way to Oakville, the day the 
letter came, Billingsley did stop by his 
home; and, according to what his wife, 
Cynthia Billingsley, told my wife, 
Isabelle, he was behaving like a char- 
acter in a World War I novel during 
the last few moments before going 
over the top—the man who has re- 
ceived his own secret orders, memo- 
rized them, and then swallowed the 
paper on which they were written. 
But in his haste—or at least so his wife 
first -assumed—Billingsley had left 
that The-Honorable letter on the dress- 
ing-room table in her room, after ex- 
plaining that he had gone in there 
simply to look for his bedroom slip- 
pers. 

A word for perspective’s sake is in 
order here, if not actually overdue— 
lest we allow ourselves to be swept off 
our feet as Billingsley was. His pseudo- 
carelessness with the loaded letter and 
his palpably contrived explanation as 
to why he left it where he did, are 
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absolutely transparent to close students 
of Billingsley’s ways where Cynthia is 
involved. In my settled opinion, he 
planned the entire act on the way 
home from the office. Those who sup- 
pose that Cynthia Billingsley read the 
letter, and those who suppose that she 
did not because it was marked “Pri- 
vate”, remain about equally divided to 
this good day. 


Billingsley Drops from Sight 

Having cleared these matters up, 
I shall record that Billingsley then 
dropped from sight for about a week 
or ten days, during which time the 
focus of his activities was indeed Oak- 
ville, a small town about a hundred 
miles away. This much—though no 
more—Miss Gleason vouchsafed to a 
few close friends. But when he re- 
mained hard to see or reach for a still 
longer period, I realized that his 
penchant for avidity, honed to razor 
edge in his sporting life, was cutting 
deep into the project that had carried 
him away. Then one day I received 
reliable word that he was back in town 
preparing a great report of some kind. 
I also learned, quite by accident, that 
Billingsley was receiving daily treat- 
ment for poison oak and an assort- 
ment of bites inflicted by mosquitoes, 
wood-ticks, spiders, seed-ticks, black 
wasps, scorpions and other insects. 

Meantime, based upon no more than 
the skeletal but hard facts which I 
have set out above, sundry rumors got 
around as to what Billingsley’s Oak- 
ville mission was. The air of mystery 
about it worked like gasoline on live 
embers. Then, particularly when the 
women got hold of the subject, it 
grew in intensity and spread in all 
directions. 

Each one of Billingsley’s several 
sporting circles developed its own 
special rumor, then proceeded to 
spread it. And the common denomina- 
tor of all these rumors was that Bill- 
ingsley’s trip to Oakville was a com- 
mand performance for his government 
—a solid postulate, in view of the word 
that seeped around about the letter. 

There were those—in the neglected 
poker circle for example—who would 
stand you down that his urgent mission 
had to do with uranium, the presence 


of which in the vicinity of Oakvilk 
had long been suspected. An importani 
deposit—the explanation went—had 
been discovered in Foggy Forest, neay 
Oakville, and Billingsley had been 
summoned to go and secure its avail 
ability for the Atomic Energy Com- 
Then the 
grew into one that credited Billingsley 


mission. uranium rumor 
with secret efforts to acquire a launch- 
ing site for atomic missiles in Foggy 
Forest. After all, they would remind 
you, Billingsley had a military back- 
ground with his service in World 
War II. 

At the Piney Point Country Club, 
where his absence was conspicuous 
daily, the locker-room element had him 
away on a wildly mysterious mission. 
He was working closely, Gus Hutche- 
son assured me, with the FBI in track- 
ing down a Russian agent who had 
stolen some atomic secrets and taken 
refuge in FuUggy Forest. But in the 
ladies’ locker room, Billingsley’s sud- 
den trip took on even more dramatic 
dimensions: He was helping the gov- 
ernment to acquire a site for a chemi- 
cal warfare plant—or possibly bio- 
logical warfare, my wife Isabelle 
explained one night to me. 

Through all this speculation, Cyn- 
thia Billingsley maintained a_ meet, 
though provocative silence. 

The more steadfast Billingsley be- 
came in refusing to divulge the nature 
of his mission, the more the interest 
grew in the content of the letter from 
the Department of Interior and the 
more widespread the conversation it 
produced. As a matter of fact, the 
whole story never did come out, except 
for such fragments as you will recog- 
nize when I relate the precise facts. 

I know that I became the first—and 
I remain one of the few—persons with 
whom Billingsley shared the contents 
of the loaded letter from the Depart- 
ment of Interior, and it is my pleasure 
now to share it with you in unexpur- 
gated form. Here it is: 


In reply 

please refer to 

FOR: 6985-E-33 
Dear Sir: 

Believing that the outreach of the 
Department will be augmented and its 
functions made more meaningful to 
our citizens if selected leaders of 
thought [italics mine] are contacted in 
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advance of the time that plans for 
projects with local implications are 
crystallized at the national level, | am 
writing you to secure your advice on a 
matter of importance to the Govern- 
ment and to your state and to you. It 
is felt that in this manner the Depart- 
ment will be able to act in the light of 
the opinions of opinion makers (italics 
mine] in the various areas in which it 
discharges the responsibilities with 
which it is charged by the appropriate 
Acts of Congress. 

As you are doubtless aware, the 
Federal Government owns several thou- 
sand acres of land situated in the cen- 
tral portion of your state. These lands 
lie on both sides of the Smoky River 
in Grant, Crosby, and Harrell Coun- 
ties. They form a crescent east of the 
town of Oakville and north of the 
village of Gobler’s Grove, and the area 
is locally known as Foggy Forest. 

Though these lands were originally 
classified as grazing lands (Category 6 
under Regulations 1933), reports to 
the department indicate that they now 
contain a substantial growth of stand- 
ing timber, both pine and hardwood. 
The possibility of proposing the incor- 
poration of all of said lands into a 
national park is now under tentative 
consideration here, and the whole 
matter will be referred at a time in the 
future to the Policy Branch of the 
Planning Section of the Lands Division 
of the National Park Service of this 
Department. 

Your word on the recreational as 
well as the scenic potentialities of the 
area in question would be particularly 
welcome, since you are known to be 
interested in outdoor life, outdoor 
sports, and outdoor activities gener- 
ally. 

Needless to say, since this entire 
matter is in the exploratory stage, and 
since knowledge of the Department’s 
thinking might set off unwarranted 
speculative activity in contiguous areas, 
you are asked to keep the subject of 
this letter entirely confidential. You 
are also requested, for obvious reasons, 
to make your response to this letter as 
soon as practicable. 

It will be appreciated if you will 
send ten extra copies of your reply in 
order that other interested agencies 
and departments at the national level 
may have the benefit of your views. 

May I have the favor of your early 
advices? 

Yours very truly, 
GeraLp ImHorF BorttLe 
Special Assistant to the 


Administrative Assistant 


to the Under Secretary 
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Auld Acquaintance Forgot 
Now, I should never wish to put my 
friend Billingsley in a false light; 
however, I must risk here a harsh 
view of his behavior by persons who 
have never been addressed as honor- 
able, called opinion makers, and in 
almost the same breath asked for 
advice by Washington. (Italics mine 
again.) I must be candid and record 
now that it came as a real surprise to 
me to learn that Billingsley, even in 
his delicate condition, did not remem- 
ber the fellow who wrote that letter. 


Gerald Imhoff Bottlh—“Empty” Bot- 
tle to his intimates and younger 
brother of “Bevo”—was well known 
to me, and I had long assumed that 
Billingsley knew both Bottles as well 
as I did. In fact I knew he once had 
cleaned them both, along with some 
others, in an all-night dice game. For 
Empty was an absolute goldbrick, if 
there ever was one—a windy in the 
parlance of the sporting world. He 
was, and had been since early matur- 
ity, a something-for-nothing artist who 
had latched onto a dozen sinecures to 
my own knowledge, but never had 
stayed on in any one of them long 
enough to be around when something 
concrete had to be done. His public 
career had actually reached its zenith 
in a minor government job during the 
depth of the depression, when the 
philosophy of making talk seem like 
work was really in flower. Also I could 
have told Billingsley, on the very day 
he dropped everything and galloped off 
to Oakville, that Empty Bottle had al- 
ready been hanging around the In- 
terior Department for nearly a year, 
trying to worm his way into a place 
where he could get access to franked 
stationery and gain a chance to use it 
without incurring the severe penalty 
for its unauthorized use which is re- 
ferred to on the envelope; and that, 
moreover, he was employing every list 
of names he could get his hands on to 
write letters back home, calling people 
The Honorable and asking their ad- 
vice on one subject or another. 


The whole scheme, I well knew, was 
a callous build-up and no more than a 
part of Empty’s plan to run for Con- 
gress and touch all his “advisers” for 
campaign contributions. I could have 
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—and indeed did—tell Billingsley that 
Empty had probably taken his name 
from the local Ducks, Unlimited list; 
since that was precisely how I—actual- 
ly a charter member of our local chap- 
ter—came to receive an identical letter 
from Empty on the day I wangled 
from Billingsley the true contents of 
Empty’s letter to him. That was the 
same day on which I| showed Billings- 
ley the item in the local paper—a clip- 
ping I still retain—announcing that 
Gerald Imhoff Bottle had resigned 
from Interior to accept a responsible 
position in the Bureau of the Census. 

Fairness to Billingsley, ever my 
watchword in this account, impels me 
to relate that from the day I showed 
him my The-Honorable letter from 
Empty Bottle, he began to backpedal; 
he was as near to an embarrassed state 
as his doughty nature allowed, and he 
actually sought to retreat from his 
rather advanced position vis-a-vis his 
But by this time the 
forces at work at the local and national 
level—as they would put it at the latter 
level—were greater than he knew; for, 
as we shall see, they were to carry him 
like a floating chunk of bark in the 
onrushing current of sweeping events. 


Government. 
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The Honorable Whirlwind 

More The-Honorable letters came to 
Billingsley, then more. It was obvious 
that before Empty Bottle had received 
his call to duty in Census, he had sown 
the extra copies of the Billingsley re- 
sponse to the four winds of Washing- 
ton; also that Billingsley was reaping 
the sequent whirlwind. It was as 
though some electronically guided ad- 
dressograph machine had become stuck 
with his address plate on the firing 
line. 

Such a volume of correspondence, 
pouring as it did into Billingsley’s 
office, could not fail to add fuel to the 
fire which had been set by his mysteri- 
ous trip to Oakville. 

There was Louie, the loud-mouthed 
mail carrier, whose burdens were heav- 
ily increased by Billingsley’s fat and 
frequent The-Honorable envelopes, all 
franked from Washington. Then the 
people around his law office gave the 
number and weight of these official 
of wildfire by 


speaking confidentially 


letters the quality 


about them. 
Even the cleaning woman who emptied 
Billingsley’s wastebasket daily began 
to look upon the great man with added 
respect and went on to tell others why 
she did. 

So, as the word of the letters got 
around town, it had the effect of build- 
ing Billingsley into a man who was 
known to have considerable influence 
with the Administration at Washing- 
ton. Before long people in the elevator 
would look at him a second time; then 
after he’d get off at his floor they'd 
ask the operator if that big fellow 
wasn’t Richard Billingsley, the one 
with Washington connections. The ele- 
vator would naturally let 
them have the full course. And thus 
the word spread further and further. 


operator 


A new tribe—those who were said 
to be very close to Richard Billings- 
ley—was born, a tribe which increased 
greatly; and its members came to be 
treated with growing deference by 
their fellows. Fraternity brothers, long 
forgotten, and brothers of fraternity 
brothers, turned up 
seeking appointments with Billingsley. 
People Billingsley scarcely knew be- 


never known, 


gan to change the topic of conversa- 
tion in order to drop his name. 


Billingsley soon became quite hard 
to see; he had to, he once pointed out 
to me, “For God’s sake, if a man is 
going to look after all the new law 
business that’s coming to my office.” 
But, of course, this only had the effect 
of heightening people’s interest and 
making more precious any audience 
with the great man. And many of these 
very ones he would not see began to 
send him presents. 


A Few of 
“*The Honorable”’ Letters 

Our city abounded in those days, 
and still does, with citizens knowing 
Billingsley, knowing of his fame and 
“influence in Washington”, but know- 
ing nothing of the content of those 
The-Honorable letters. Fortunately, | 
am not one of the unknowing. Through 
Billingsley’s courtesy, | have seen all 
the letters which he did not throw 
away promptly, and I have selected a 
representative few which constitute, 
let us say, the backbone of the corre- 
spondence. They follow: 

(1) A letter from the Deputy Assist- 
ant Chief, Information Section, Lands 
Branch, Division of Programs and 
Plan Control, Department of Interior. 
It read as follows: 


Dear Sir: 

Reference is made to earlier corre- 
spondence between yourself and the 
Department of Interior, concerning 
your interest in securing a_ grazing 
lease on lands located in Grant, 
Crosby, and Harrell Counties in your 
state. Under the provisions of law 
governing the leasing of said lands, 
grazing leases are the subject of com- 
petitive bids, with special preferential 
treatment for veterans. Enclosed here- 
with are the pertinent regulations, 
statutes, application blanks, and form 
of bond required to be completed by 
bidders. 


The lands in question contain 29,000 
acres classified as grazing lands, and 
the enclosed map shows the approxi- 
mate location of said grazing lands in 
their relation to the lands classified as 
timber lands. 

Any bid you may care to make, ac- 
companied by appropriately completed 
bond and Forms 6956-41, G-16, and 
955-F.S., must be received by this office 
not later than the first day of the year 
next succeeding the year in which you 
have caused the surveyor’s field notes 
to be filed on the subject lands in this 
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office pursuant to Regulations I-44, 
which are enclosed herewith. 

It will be appreciated if you will 
forward your bid and direct any fur- 
ther inquiries in the matter to your 
regional office, the location of which 
for your region can be ascertained 
from the enclosed map and supple- 
ments. Any changes in this regional 
designation will be published in the 
Federal Register. 


(2) Another letter from another 
branch of Interior bearing the identical 
date. The burden of this second mes- 
sage was that the lands had been taken 
off the market until all standing timber 
could be removed therefrom. The let- 
ter closed with a conclusive legal 
clincher, viz., “since the land could not 
be sold, a fortiori, they would not be 
available for a grazing lease” (italics 
Interior’s). 

(3) A letter from the Assistant to 
the Deputy Chief, Division of Range 
National 


sources Management Division, Depart- 


Management, Forest Re- 
ment of Agriculture, rather severely 
reminding The Honorable Richard K. 
Billingsley that he was in touch with 
the wrong department if it was a graz- 
ing lease he wanted. The writer pointed 
out in no uncertain terms that govern- 
ment-owned lands in Grant, Crosby, 
and Harrell Counties known as Foggy 
Forest, were under the exclusive man- 
agement of the Department of Agri- 
culture. 


(4) The generous flow of the Bulle- 
tins which came thereafter from the 


Department of Agriculture relating, ac- 
cording to their titles, to: 


(a) Effect of Grazing Intensity upon 
Vegetation and Cattle Gains on Pon- 
derosa Pine-Bunchgrass of the Front 
Range of Colorado. 

(b) How To Keep and Increase 
Black Grama on Southwestern Ranges. 

(c) Breeding Perennial Forage 
Grasses. 

(d) Anthracnose and Red Rot of 
Sorghum. 

(e) The Biology and Ecology of the 
Red-headed Pine Sawfly. 

(f) Homemakers Preference for Pies 
and Canned and Frozen Cherries in 
Dallas, Detroit and Kansas City. 

(g) The Walnut and Filbert Indus- 


tries in the Mediterranean Basin. 
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(5) In the midst of the Bulletin 
shower, a stern warning from the De- 
partment of the Army. It stated that 
consideration was being given at both 
the policy and planning levels to the 
use of the lands in Foggy Forest for an 
artillery range, and it put all interested 
persons (including grazing lessees) on 
notice of the “defense implications 
which attached to the area in ques- 
tion”. There was a caveat, however: 
The nature and timing of the Army’s 
use were subject to future decision by 
the Secretary of the Army and the 
availability of appropriations. 

(6) Several letters from the Office 
of Federal Airways, Civil Aeronautics 
Administration, Department of Com- 
merce, all substantially to the effect 
that the department had under con- 
sideration the location of an airways 
beacon in Foggy Forest. 

(7) A gentle reminder from the 
United States Fish and Wildlife Serv- 
ice that grazing lessees were required, 
“in the exercise of leased rights, to 
respect the valuable wildlife character- 
istics of adjoining lands within the 
jurisdiction of that service”. 

(8) A salty letter from the Depart- 
ment of Justice advising The Honor- 
able Richard K. Billingsley of the terms 
of the Federal Anti-Lobbying Act and 
its applicability to persons who sought, 
for compensation, to influence legisla- 
tion by Congress. 

(9) An 
questionnaire from Justice, the prompt 
completion of which against Justice’s 
deadline kept Billingsley’s nose to the 
grindstone during the first two days of 
the three-day plover season. 


elaborate accompanying 


(10) A telegram from the Depart- 
ment of the Army advising withdrawal 


of that department’s interest in the area 


as an artillery range. 

(11) A summons in a condemnation 
suit entitled “United States v. Richard 
K. Billingsley, et al.”—an action which, 
upon careful study, disclosed that the 
Army was, after all, taking over Foggy 
Forest and much privately owned adja- 
cent land for use as an artillery range. 
Billingsley was named as a defendant 
because, as the summons read, “the 
record discloses the assertion by said 
defendant of some claim or interest in 
and to the grazing right upon said 
lands, the nature of which claim is not 


The Honorable Richard K. Billingsley 


known to the United States, plaintiff 
herein”. (He was named first of the 
numerous defendants sued, simply be- 
cause they were listed in alphabetical 
order.) 


U.S. v. Billingsley, et al. 

While most of our The-Honorable 
contents are revealed here for the first 
time, I cannot claim the revelation of 
the summons in the case as a scoop. 
I have simply enriched this account 
with that item because it was the law- 
suit which detonated the exploding 
publicity, and established Billingsley’s 
statewide renown. For all the previous 
build-up by word of mouth became 
peanuts when compared to that which 
the press wrought after the lawsuit was 
filed. This was when Billingsley be- 
came a revolving celebrity and began 
to augment his legal staff by leaps and 
bounds. 

U.S. v. Billingsley, et al. drew big 
headlines the day it was filed, since it 
meant one thing: If the suit was won 
and the Army pre-empted Foggy For- 
est for an artillery range, this would 
surely defeat Interior’s plan to estab- 
lish the area as a National Park—a 
plan which Empty Bottle had leaked to 
the press a short while after he moved 
from Interior to Census. 

Since the leaked National Park plan 
had received wide publicity and drawn 
statewide approval, the suit against 
Billingsley, et al. naturally resulted in 
a lather of local indignation, bitter 
editorials, and numerous intemperate 
Letters to the Editor. It seemed that 
the people of our state, to a man, were 
against the Army and for the National 
Park—a project which was now fre- 
quently identified in the local papers 
as the Bottle Proposal. 

The stage was thus set for a feature 
story on the defendant, Billingsley, and 
the assignment fell to a lady reporter. 
Miss Esther Witte. Though she was 
never able to get into the august pres- 
ence of the man himself, she was able 
to dig the elements of her story out of 
the voluminous court papers in the 
case. 

To Miss Witte it was plain that, 
since Billingsley’s name like Abou Ben 
Adhem’s led all the rest, he must have 
been the bellwether among the defend- 
ants and doubtless the Government’s 
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prime target in the litigation over Fog- 
gy Forest. Being an imaginative girl 
and a hero worshipper at heart, she en- 
visioned all the majesty and might of 
the United States arrayed on one side 
of the docket and Citizen Billingsley 
on the other. She saw the fate of the 
first National Park resting 
squarely upon the lawyer’s shoulders 
and she translated her 


state’s 
vision into 
heavenly prose. 

It was near closing time in the clerk’s 
office when Miss Witte found the in- 
strument which had been filed in the 
case by Billingsley, and she never 
learned what I shall now reveal, viz., 
Billingsley’s pleading was a simple de- 
murrer and disclaimer, selected and 
copied by his secretary, Miss Gleason, 
from the book; and its sub- 
stance was, in lay terms, that Billings- 
ley had no interest whatever in Foggy 


form 


Forest and wanted nothing more in 
the matter than to be left strictly alone. 

Miss Witte went from the courthouse 
to her desk and proceeded to write up 
Billingsley with all the stops out. She 
made such a production out of the con- 
trast in the respective size and re- 
sources of the litigants that her piece 
was enough to reduce the drama of 
David v. Goliath to the level of a medi- 
cine-show East Lynne. In fact, her 
deadline for the morning edition came 
and went before she was done, and the 
article had to be carried over to the 
following day. And it was the follow- 
ing day that the great break came in 
the case. The Army’s decision not to 
condemn Foggy Forest after all (pre- 
viously telegraphed to Billingsley) was 
finally communicated to the U, S. At- 
torney at the local level, and the con- 
demnation suit was promptly dis- 
missed. 

Miss Witte’s fruity material, which 
had been ripe the day before, was 
easily frosted the next day by the addi- 
tion of two succulent paragraphs. In 
one she left to reader inference whether 
Billingsley’s whammy had been through 
his Washington connections or the 
devastating quality of the pleading he 
had filed. But in the second paragraph 
she brought him out of the litigation 
triumphantly and with all the distilled 
bravura she could generate, without 
having Marilyn Monroe on hand to fly 
into the great man’s arms as he 
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emerged from the courtroom. The plain 
implication was that the result of the 
suit ought to be enough to teach even 
such adversaries as the United States 
to lay off Billingsley. The story was 
run on the front page, together with 
the only picture of Billingsley that 
Miss Witte could lay her hands on in 


the morgue—one in a football uniform 
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taken his last year at college. 

Here, it seems, my account should 
end. For if I should offer to relate any 
more specifics as to how, from that day 
on, Billingsley’s illustrious career as a 
statesman and lawyer grew, or how his 
practice came to burgeon, I fear it 
would be to labor the obvious. And if 
I should try to find out for you how in 
the hell the Government ever got the 


Chief Judge Emory H. Niles 







idea that Billingsley wanted a grazing 
lease on Foggy Forest, I should be 
really over my head. But if there are 
those wishing more light on the matter 
of the grazing lease, it would be an 
honor and a privilege for me to refer 
them to the congressman from our 
district these days, The Honorable 
Gerald Imhoff Bottle. 


Becomes Member of the Board of Editors 


Emory H. Niles, Chief Judge of the 
Supreme Bench of Baltimore City for 
the past seven years, was elected to 
membership on the Board of Editors 
of the Bar 
Journal at the Annual Meeting in St. 
Louis. The Board of Governors chose 
the former Chairman of the Section of 


American Association 


Judicial Administration to fill an un- 
expired term caused by the death of 
Tappan Gregory and by the election 
of Richard Bentley, of Chicago, as the 
Journal’s new Editor-in-Chief. 

Judge Niles has been a member of 
the Baltimore Bench for nearly a 
quarter of a century. Educated at Balti- 
more Polytechnic Institute, he received 
his Bachelor of Arts degree from Johns 
Hopkins in 1913. In 1915, he was 
awarded a B.A. in jurisprudence at 
Oxford and the following year he re- 
ceived an M.A. and B.C.L. from the 
University of Maryland. In 1917, he 
his LL.B. from 


versity. 


won the same uni- 


He served in the Army during World 
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War | in grades from second lieutenant 
to captain, and was a member of the 
313th Field Artillery. 

After the war, Judge Niles returned 
to his native city to practice law, 
specializing in admiralty law. He has 
been the editor of American Maritime 
Cases since 1923 and has headed the 
editorial staff of U.S. Aviation Reports 
for more than thirty years. 

He and his wife, the former Ann 
Whitridge Williams, have three chil- 
dren, Emory, Jr., Mrs. Harry C. Prim- 
rose III and Mrs. Hugh Shepley. 

Judge Niles was Chairman of the 
Association’s Section of Judicial Ad- 
ministration in 1958-1959. He is 
President of the Maryland State Bar 
Association, and is a member of the 
Baltimore Bar Association, and the 
American Law Institute. 

The eleven-man Board of Editors has 
complete charge of managing and edit- 
ing the Journal. Seven of the members 
of the Board are elected for five-year 
terms by the Board of Governors. 





Emory H. Niles 





Along with the President of the Asso- 
ciation, the Treasurer and the Chair- 
man of the House of Delegates, who 
are ex officio members of the Board of 
Editors, they elect the Editor-in-Chief. 
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As the American Bar Association 
enters the eighty-fourth year of its 
service to the legal profession and the 
United States, we are sobered by the 
responsibility arising from the fact 
that through its 102,000 members and 
through representation in the House 
of Delegates of all of the state bar 


| associations and the leading organiza- 


tions of every nature within the legal 
profession, the Association has _be- 
come the great national organization 
truly representing the legal profession 
of the United States. The more than a 
quarter of a million lawyers in our 
country can have a tremendous weight 
in the welfare of our country, both 
domestically and internationally, if 
they individually and collectively an- 
swer the challenge. 

The field of service of the American 
Bar Association is so broad that direct 
service to the members of the Associa- 
tion in the business and office phases 
of their personal practice has not been 
accentuated until recent years. The pri- 
mary objective of the Association is 
to serve our profession and our coun- 
try in those matters affecting the ad- 
ministration of justice and legislation 
and constitutional revision having par- 
ticular: connotations in legal matters 
and the upholding of the standards and 
ethics of the profession. These will 
always, of course, be given primary 
consideration. Nevertheless, in recent 
years there has been a trend to include 
with these assistance to lawyers in their 
individual practice applicable to those 
elements which will result in more pro- 
ficient and more remunerative rendi- 
tion of legal services to our clients. 


During the coming year, under the 
leadership of Lewis F. Powell, Jr., of 
Richmond, Virginia, the Special Com- 


John C. Satterfield 


mittee on Economics of Law Practice 


expects to make available to every 
(either 
without charge or at cost) a Lawyers’ 


Handbook. This book is being pre- 


member of the Association 


pared by the Committee in co-opera- 
tion with the program of Continuing 
Legal Education of California through 
the good auspices of Felix Stumpf, 
and the Practical Lawyer through the 
personal services of Paul Wolkin. This 
book will be a complete treatment of 
all phases of the practice of law in- 
volving business and economic prob- 
lems and procedures. A continuing 
survey of the legal profession has been 
set up in co-operation with the Ameri- 
can Bar Foundation, and it is expected 
that co-operative surveys will be car- 
ried on in from ten to fifteen states 
during the year as a part of the con- 
tinued over-all program of this Com- 
mittee. Through the full-time staff ac- 
tivity in this field, under Eugene 
Piazza as Director, the service of the 
Association to its members and the 
legal profession in all of the business 
and economic phases of the practice 
will be continued and broadened. 
During the coming year the organi- 
zations which have been working in 
the field of effective judicial adminis- 
tration for many years are joining in 
a co-operative effort, through the Spe- 
cial Committee on Co-ordination for 
Effective Administration of Justice of 
the American Bar Association, to make 
available a program expected to extend 
into each of the states whereby modern 
tools of effective judicial administra- 
tion will be brought to the trial judges 
of every state. These organizations in- 
clude our Section of Judicial Adminis- 
tration, the National Conference of 
State Trial Judges, the American Law 
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Institute, the American Judicature So- 
ciety, the American Bar Foundation, 
the Association of American Law 
Schools, the Conference of Chief Jus- 
tices, the Institute of Judicial Adminis- 
tration, the Junior Bar Conference, the 
National Conference of Bar Presidents, 
the National Conference of Bar Secre- 
taries, the National Conference of 
Court Administrative Officers and the 
National Conference of Judicial Coun- 
cils. Several other organizations are 
expected to join in the effort. This pro- 
gram will be carried out under the 
leadership of Mr. Justice Clark of the 
United States Supreme Court as chair- 
man and Albert E. Jenner, Jr., of 
Chicago, as vice chairman of the 
Committee. 

During the last several years there 
has been laid the foundation of a 
signal service of the American Bar 
Association to all of the nations of the 
world. This is through the program of 
World Peace Through Law under the 
leadership of Charles S. Rhyne, for- 
mer President of the American Bar 
Association. This program will com- 
plement and co-ordinate the services 
now being rendered in the field of in- 
ternational law by bringing together 
lawyers from every nation in the 
world for discussion and exchange of 
ideas. Already the Conference for the 
Americas has been held in San Jose, 
Costa Rica. This meeting was highly 
successful and to it came lawyers from 
each of the twenty-four countries in 
the Americas. During the year con- 
ferences on World Peace Through 
Law, with representatives from the 
nations of every continent, will be 
held in Tokyo for the Asian nations, 
in Nigeria for the African nations, 
and in Europe for the European na- 
tions: a world-wide conference will be 
held for lawyers of all nations in a 
place to be determined later. 

Supplementing the phases of the 
Committee on World Peace Through 
Law, an exchange of seminars and in- 
stitutes between the United States and 
all of the Latin American republics at 
an adult lawyer level and an acceler- 
ated exchange of law students is the 
objective of a committee of which 
David Cottrell is chairman and Judge 
Stephen Chandler is vice chairman. 
This will be in co-operation with the 
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Inter-American Bar Association and 
with the law schools and other agen- 
cies now active in the field. 

\ complete review reveals there are 
158,000 lawyers who are not members 
of the American Bar Association. Of 
these, 86,367 are lawyers who practice 
individually as distinguished from 
those practicing in partnerships or 
More than 30,000 of 


the non-members 


with associates. 
are either in cor- 
porate or Government employment, 
about equally divided between the two. 
Under the dynamic leadership of 
Archibald M. Mull, Jr., as chairman, 
and David Peshkin as vice chairman, 
the Membership Committee will spear- 
head a drive expected to increase the 
membership of the American Bar As- 
sociation to at least 125,000 during 
the coming year. A complete study re- 
veals an ample potential which should 
make it possible to attain the desired 
result through the active work of 
every member of the Association. 

Particular emphasis will be placed, 
through the present Committee on Cor- 
porate Lawyers and a new committee 
upon lawyers in government employ- 
ment, upon ascertaining and setting 
up ways and means by which the 
American Bar Association may be of 
service to the members of the profes- 
sion who practice actively with one 
client, whether that client be a cor- 
poration or a governmental entity. 
This is a phase of service of the Ameri- 
can Bar Association to its members 
and the legal profession which prob- 
ably has not received sufficient empha- 
sis during past years. 

Carrying forward the outstanding 
work of the Committee on Communist 
Tactics, Strategy and Objectives and 
the Special Committee on the Teach- 
ing of the Contrast Between Liberty 
Under Law and Communism, these 
Committees, under the chairmanship 


of Irwin S. Rhodes 


Powell, Jr., expect to make available 


and Lewis F. 
to all state and local bar associations 
panels composed of the outstanding 
authorities. They will assist in setting 
up institutes and seminars in all of the 
states in a massive program of adult 


= education on Communism and will co- 


operate with educational agencies in 
setting up required courses in secon- 


| dary schools and colleges. 


In 1954, the House of Delegates 
approved the following recommenda- 
tions: 

(1) That the American Bar Associ- 
ation approves in principle the neces- 
sity to regulate voluntary specialization 
in the various fields of the practice of 
the law for the protection of the pub- 
lic and the bar, and 

(2) That the American Bar Associ- 
ation approves the principle that in 
order to entitle a lawyer to recognition 
as a specialist in a particular field he 
should meet certain standards of ex- 
perience and education, and 

(3) That the implementation, or- 
ganization, and financing of a plan of 
regulation to carry out such principles 
is delegated to the Board of Gover- 
nors, subject to final approval by the 
House of Delegates. 


David F. Maxwell, former President 
of the Association, will act as chairman 
of a committee to reactivate this pro- 
gram; to study how specialization in 
the legal profession may be implement- 
ed and report to the Board of Gover- 
nors. The possible need of a Section 
on General Practice will be thoroughly 
investigated by a committee under the 
leadership of John D. Randall, former 
President of the Association. At a 
meeting held in St. Louis in which 
representatives of most of the present 
Sections participated, it was unani- 
mously determined that such investi- 
gation should be made. A committee 
headed by Harry Gershenson, of St. 
Louis, will study the matter of Lawyers 
Title Guaranty Funds and make rec- 
ommendations to the Board of Gover- 
nors. 

Particular study is being given to 
what the effect would be upon the 
public and the legal profession if lay 
agencies and individuals were to take 
over all of the work in the following 
fields: 


Probate and administration of 
estates; 


Real 


actions: 


estate title and land trans- 

Divorces: 

Automobile negligence and other 
negligence cases: 

Preparation of tax returns and tax 
appeals ; 

Drafting of wills and estate plan- 
ning: 

Administrative board and commis- 
sion appearances. 


The President’s Page 


The possibility of this is no idle 
speculation. It has already happened 
in some of these fields of endeavor in 
many states. Different phases of this 
massive attrition of law practice are 
being strongly urged by “reformers” 
elsewhere in this country. Say the re- 
formers: injuries and damage arising 
from motor vehicle accidents should 
be governed by statutory amounts re- 
gardless of fault, similar to workmen’s 
should be 


granted after interview by staff mem- 


compensation; divorces 
bers of the court or county attorney’s 
office; probate should be handled ad- 
ministratively by the Register of Pro- 
bate; land titles should be the exclusive 
domain of title companies—all without 
the necessity of a lawyer’s representing 
either party. The encroachments are so 
gradual and insidious that before law- 
yers recognize the seriousness of the 
inroads made, those taking over be- 
come firmly entrenched, 

That the encroachments are to the 
detriment of the public is of no con- 
cern to the proponents, who usually 
are furthering their own selfish inter- 
ests. Not only must the legal profession 
be prepared to render expeditiously 
the competent services required in 
these fields at reasonable cost but it 
must take affirmative action to stop 
further inroads by those who lack pro- 
fessional training and who are incom- 
petent to advise citizens concerning 
their legal rights. 

Among the present programs which 
will call for extensive and dedicated 
service by members of the Association 
are the Traffic Court Program, the 
Lawyer Referral and Legal Aid and 
Defender Service, work in the field of 
Unauthorized Practice of the Law, 
the establishment of Clients’ Security 
Funds and the broad legislative pro- 
gram which protects the people of the 
United States in the area of judicial 
and legislative affairs involving consti- 
tutional and legal problems. 

The almost unlimited possibilities of 
aid to the legal profession resulting 
from the tremendous strides recently 
made in electronic data retrieval will 
be the subject of continuing study and 
action by a special committee under 
the guidance of Reed C. Lawlor, of 


Los Angeles, as chairman. 
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National Legal Aid and 
Defender Association 

This vital, intensely active and nationally known organiza- 
tion traces its lineage back to an obscure, unheralded meet- 
ing of representatives of fourteen Legal Aid Societies who 
met in Pittsburgh on November 10, 1911. And so the pres- 
ent National Association will celebrate its semi-centennial 
anniversary at its annual convention to be held this year 
in Chicago from October 11 to October 13. 

Legal Aid was weak fifty years ago. But as the fourth 
verse of the sixth chapter of Genesis states: “There were 
giants in the earth in those days.” Three giants who led 
Legal Aid at the beginning were Chief Justice Taft, Elihu 
Root and Arthur v. Briesen. 

Taft and Root were men of gigantic power. Their ac- 
complishments are legion. Their championship of Legal 
Aid is less well known. 

Chief Justice Taft was always sympathetic to it. He be- 
came the first Honorary President of the National Legal 
Aid Association in 1922. He wrote the Preface to Growth 
of Legal Aid Work in the United States, published in 
January, 1926. With Mr. Root he sponsored the change in 
the Constitution of the American Bar Association, adopted 
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at the Cincinnati Annual Meeting in 1921, making the 
Committee on Legal Aid Work a Standing Committee of 
our Association. 


Elihu Root first showed his interest in Legal Aid when, 
as a Trustee of the Carnegie Corporation of New York, he 
voted for a modest grant to permit a study of Legal Aid 
Societies in the United States. That study, of which Regi- 
nald Heber Smith was the author, was published in 1919 
under the title, Justice and the Poor. Elihu Root wrote 
the Foreword. 


He served as a member of the National Committee on 
Legal Aid Work, and obtained a Carnegie grant for it. 
That Committee held the Legal Aid fort after World War 
I, until the various Legal Aid Societies and Bureaus could 
recover. In 1923 they transformed their less effectual Na- 
tional Alliance of Legal Aid Societies into the stronger 
National Association of Legal Aid Organizations. 

The third giant was Arthur v. Briesen, of New York. He 
was President of the New York Legal Aid Society for 
twenty-five years, and in 1912 was elected the first Presi- 
dent of the National Alliance of Legal Aid Societies of the 
United States. He was the patron saint of Legal Aid as an 
essential part in the administration of justice. He aligned 
the Bar in support of Legal Aid. He did that in New York 
City and he did it on the national level. It was his vision 
to make International Legal Aid a great force for peace. 
Chief Justice Taft called him “the philanthropic leader of 
the Bar”. In The Lance of Justice, a biography of Mr. v. 
Briesen, Professor John M. Maguire wrote that he “made 
himself one of mankind’s great benefactors”. 

When the American Bar Association met in 1917 at 
Saratoga Springs, Elihu Root said: 


All honor is due to Arthur v. Briesen for his great-hearted, 
devoted and untiring labor, that in our free republic the 
poor might feel that the law was their protector and that 
justice was for them. 


A medal is being prepared in honor of Arthur v. Breisen. 
It will be awarded from time to time for “devoted leader- 


ship” in the cause of Legal Aid. 


These were some of the giants in the early days of 
Legal Aid. Over the fifty years of its growth many other 
leading figures stand out. Reginald Heber Smith, Harrison 
Tweed and Orison S. Marden are three of them. There are 
giants in the earth in our days too. 


Lawyers and Words 

It was the Frenchman, Buffon, in his Academy Dis- 
course in 1753, who voiced the expression “the style is the 
man himself”. This paraphrased the ancient Latin proverb, 
“stilus virum arguit”. Yet lawyers, whose tools are words, 
often show an amazing disregard of how badly their style 
of expression represents them. 

“Lawyers and the Uses of Language” by Carl McGowan 
in this issue of the Journal ably discusses this subject. He 
says, “. . . bad writing can interfere with straight think- 
ing. . .” and further, “The great ideas that come from the 
law will never get outside it unless lawyers have some 
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measure of artistry in the use of words”. 

Perhaps it is the lawyer’s very interest .n words that 
makes him fall easy prey to the jargon of tke military and 
of government service in adopting such verbal bastards as 
“finalize”. This word, Mr. McGowan points out, is not 
to be found in any dictionary and is far from clear in its 
meaning. If it means “put in final form” and not “termi- 
nate”, we suggest the preceding steps might well call for 
the use of similar bastards such as “tentativize”, and “pre- 
liminaryize”. 

As Mr. McGowan says, “If we of the learned profession 
of the law start allowing our speech to be dominated by 
the civil servants, or by the military, we are surely in 
trouble. That road ends only in Madison Avenue and the 
verbal horrors that modern advertising has spawned.” Let 
us never say of ourselves “we write real good like lawyers 
should”! 

The McGowan article instructs by example as well 
as precept, for his writing exemplifies the sort that should 
be the proud badge of a literate profession. 


America’s Lawmen 

The Eighty-Fourth Annual Meeting of the American 
Bar Association is over. As we return to our familiar 
surroundings, we look back with pride and a sense of 
accomplishment at what American lawyers mean to our 
country and to the rule of law. These annual gatherings 
are more than occasions for renewing friendships. They 
are more than sessions in which to learn some of the latest 
developments in the law. They are more than opportu- 
nities to rub elbows with the legal great who, during most 
of the year, are often only names in the news which comes 
to our desks. 

No, down deep there is something more that we who 
attend our Annual Meetings take home with us. We law- 
men are the descendents and the lawful heirs of the 
Founders of our great republic. On us has descended the 
mantle of those lawyers who constituted almost half of the 
signers of the Declaration of Independence and more than 
half of the delegates to the Constitutional Convention. 
From our ranks have been selected many Presidents of the 
United States. In our legislatures are found many of our 
law-trained brethren. Our federal and state judges are, of 
course, selected from our rank. 

This is a good time for refléction upon the lawyer’s role 
in America. 





Editorials 


America stands before the world as a guardian of free- 
dom for the individual. All over the world today we see 
strivings by common men for recognition. Some of these 
aspirations, like our own in 1776, take the form of military 
action. What our legal forebears knew was that where there 
is no law, there is no freedom for any man. This is still a 
shining truth today. 

It is the lawyer’s special duty to preserve freedom under 
law. But he, and every other man who loves freedom, 
must realize that if love of freedom dies in the hearts of 
our people, no lawyer, no judge, no court can preserve it. 
We lawyers are its special guardians and must always pro- 
vide that national leadership which is required to keep 
it alive. 

We lawyers should not feel noble or superior because it 
is our sworn duty and our splendid privilege to protect the 
constitutional rights of our fellow citizens. We are bound 
by a strict ethical code to protect the dignity and honor of 
law itself. Almost every lawyer can be counted on meticu- 
lously to abide by the professional code which binds us. 
The latest statistics show that between September 1, 1959, 
and August 31, 1960, out of more than 250,000 lawyers in 
the United States, only 78 or 0.031 per cent—one out of 
every 3200—lost the privilege to practice because of a 
transgression against the law. Some short-sighted people 
will, of course, attack our entire profession because some 
black sheep goes astray. However, sober common sense 
will tell them, as it tells us, that in every area of life 
some will disappoint, some will fail, some will fall by the 
wayside. 

Americans are a mixture of varying races, creeds and 
colors. Yet each one of us should thank God every day for 
our Constitution, our Bill of Rights, our legal system, and 
the lawmen who guard and preserve our free, democratic 
society. One of our own outstanding members almost a 
decade ago spoke truly when, in praise of the county-seat 
lawyer of America, he said: 


It was from this brotherhood that America has drawn its 
statesmen and its judges. A free and self-governing Republic 
stands as a monument for the littke known and unremem- 
bered as well as the famous men of our profession. 


As we return to our offices and our homes, let us take 
renewed inspiration from the fact that we are members 
of this noble brotherhood of America’s lawmen whose 
duty it is to continue to build the cathedral of the law 
which is a monument to freedom. 
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Jacob M. Lashly, of St. Louis, 


Receives Association’s Highest Award 


Jacob M. Lashly, of St. Louis, was 
awarded the American Bar Association 
Medal during the 84th Annual Meeting 
of the Association last month. The 
Medal, the highest honor conferred by 
the Association, is awarded for “con- 
spicuous service to the cause of Ameri- 
can Jurisprudence”. 

The Medal was conferred on Mr. 
Lashly at the Annual Dinner, held in 
the Chase Park-Plaza in St. Louis, on 
August 10. 

The citation that accompanied the 
Medal reads as follows: 


Leader of the organized Bar in city, 
state and nation, he has inspired his 
colleagues to be true to the great tradi- 
tions of the profession and to provide 
leadership in the cause of justice, 
liberty and peace. In the American 
Bar Association, he served on many 
important committees and _ rendered 
notable service as its President in 
1940-1941. As President of the Endow- 
ment for many years, he helped to 
assure its value to the Association. 
Under his leadership, the Bar made 
notable contributions te the war effort 
and, after the war, he helped to spread 
the spirit of comradeship between 
American lawyers and their colleagues 
abroad who had suffered privation and 
indignities in the devastation of war. 
His oratorical gifts, courtly manner 
and sense of professional ethics made 
him a respected and gracious partici- 
pant in the debates of the House of 
Delegates. A leading barrister of the 
old school, he still enjoys the scents 
of courtroom battles. His kindness to 
younger lawyers has given them the 
enthusiasm for grasping the torch. 
His contributions to the profession in 
all its manifold activities constitute 


conspicuous service in the cause of 
American jurisprudence. It is a great 
joy to the American Bar Association 
to give Jacob M. Lashly its Medal on 
his home ground, where he has con- 
tributed so much to the quality of 
professional and community life. 


In acknowledging receipt of the 


Medal, Mr. Lashly said: 


Mr. President, this is a wonderful 
and a terrifying moment. I suppose 
no one would expect that I would have 
words to adequately express my appre- 





Jacob M. Lashly 
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ciation for this signal honor—if there 
are any such words! 

You have, Mr. President, by this 
token and by your gracious words, 
you have raised me to the company 
of those eminent lawyers who have 
been called out from the Bar in pre- 
vious years and who have stood here, 
as I stand now, to receive this excep- 
tional honor. 

In almost every instance, those dis- 
tinguished lawyers who stood here at- 
tributed this honor and this achieve- 
ment to the effects of the work of 
others and wished only to lead them 
in sharing and enjoying it. 

Of course, no one can go it alone. 
When I was President of the American 
Bar Association—and I may say, Mr. 
President, that my night which is 
equivalent to this night of yours was 
just twenty-one years ago—when I 
was President of the Association, I 
confess to you now, as I confessed to 
my dear wife, then, I didn’t know 
much about what to do. Some of the 
good members of the staff of the Asso- 
ciation—Olive Ricker, Executive Sec- 
retary, Ruth White, Secretary of the 
Board of Governors, so many of those 
finely trained, wholly consecrated and 
dedicated members of the staff used 
to turn me in the direction of a goal 
that seemed worthwhile and start me 
away. 

Good friends like Judge John J. 
Parker and Burt Thompson, of Iowa, 
took me by the hand and led me across 
the country in an evangelistic tour 
that seemed to me to be a certain 
forerunner of such a beautiful occa- 
sion as this when the lawyers eventu- 
ally would be aroused and come with 
their wives and sit and look proud and 
happy. 


Jacob M. Lashly Receives Association’s Highest Award 


I just knew that I could hand the 
torch to the next runner, and this is 
he; he has brought it here. (Indicating 
President Seymour.) 


I thank you, sir, for this splendid 
gift; I thank you, not alone for the 
gift itself and the token that it is of 
the esteem of brother lawyers—which, 
perhaps, is dear as any other human 
emotion to a lawyer—not only that, 
but your heartwarming superlatives 
have made this an occasion, of course, 
long to be remembered by me and 
mine. 


I thank you very much, from the 
bottom of my heart! 


Mr. Lashly was born in Randolph 
County, Illinois, in 1882. He received 
his education in Steeleville and Sparta, 
Illinois, entering St. Louis University 
in 1900. He was graduated with a 
bachelor of arts degree in 1903 and 
worked for the El Paso Herald in 
Texas for a year before be entered law 
school. He received his bachelor of 
laws degree from Washington Univer- 
sity in 1907. Meanwhile, he had com- 
pleted the work for a master of arts 
degree which he was awarded by St. 
Louis University in 1905. 

He married the former Bessie Hen- 
derson, of Dayton, Ohio, in 1912, and 
they have three children. His son, 
John H. Lashly, is the immediate past 
President of the Bar Association of 
St. Louis. 

Upon admission to the Bar, which 
occurred while he was still a senior in 


law school, he opened his own office. 


Recipients of the 
American Bar Association 


Medal 


His major practice throughout the 
years has been trial work, and he has 
been connected with much of the im- 
portant litigation that has gone through 
the state and federal courts in St. 
Louis. For many years he also served 
as a part-time instructor at Washing- 
ton University, teaching bankruptcy. 
He has served as President of the 
Bar Association of St. Louis, and was 
the President of the American Bar 
1940-41. He also 


served as Chairman of the Associa- 


Association in 


tion’s Standing Committee on Commer- 
cial Law and Bankruptcy and was the 
first Chairman of the Section of Cor- 
poration, Banking and Business Law, 
then known as the Section of Commer- 
cial Law. 

Mr. Lashly is the twenty-sixth re- 
cipient of the American Bar Associa- 
tion Medal. The Medal itself is four- 
teen-carat gold, three inches in diam- 
eter. On the obverse is the St. Memin 
profile of John Marshall and an in- 
scription that quotes the Massachusetts 
Constitution: “To the end it may be 
a government of laws and not of men.” 
The reverse depicts a seated figure, 
representing Justice, with the single 
Latin word, Justitia. 

Winners of the Medal are chosen by 
the Association’s Board of Governors 
and the identity of each year’s recipient 
is a closely guarded secret until the 
moment comes for awarding the Medal 


at the Annual Dinner. 


1929 Samuel Williston 1947 William L. Ransom 
1948 Arthur T. Vanderbilt 
1931 Oliver Wendell Holmes 1950 Orie L. Phillips 


1930 Elihu Root 


1932 John Henry Wigmore 1951 


Reginald Heber Smith 


1934 George Woodward Wickersham 1952 Harrison Tweed 


1938 Herbert Harley 1953 


Frank E. Holman 


1939 Edgar Bronson Tolman 1954 George Maurice Morris 
1956 Robert G. Storey 

1941 George Wharton Pepper 1957 William Clarke Mason 
1942 Charles Evans Hughes 1958 E. Smythe Gambrell 
1943. John J. Parker 1959 Grenville Clark 

1944 Hatton W. Sumners 1960 William A. Schnader 
1946 Carl McFarland 1961 Jacob Mark Lashly 


1940 Roscoe Pound 
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Principles and Implementation 


by Robert B. McKay 


m 
The TIME IS long past, if ever it 
was present, when the American public 
can accept with complacent tolerance 
less than the highest standards of ethi- 
cal conduct from its public servants. 
Whatever may have been the lesser 
standards of other days, or even now, 
the sometimes relaxed standards in pri- 
vate affairs, the quite proper demand 
is that public affairs be conducted with 
the most scrupulous regard not only 
for the fact of integrity but as well for 
the appearance of rectitude. The rea- 
sons are rooted in part, to be sure, in 
the American experience with and faith 
in the democratic process. Even more 
important is the fundamental change 
in the relationship between public and 
private interests that has occurred over 
the last century, and particularly in 
recent decades. It may be that in the 
early nineteenth century the United 
States could afford the luxury of hav- 
ing its most renowned Senator on re- 
tainer from a bank whose interests he 
sponsored on the floor of Congress.! 
It is less clear that a nation could long 
tolerate the excesses of corruption and 
profiteering that typified the Civil War 
period;? indeed the congressional re- 
sponse to those breaches of trust was 
swift and unmistakably disapproving.* 
And it is altogether certain that the 
United States of the mid-twentieth cen- 
tury will not abide even lesser offenses. 

Explanation of the change in attitude 
lies in large part in the fact that nine- 
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An Administrative Code of Ethics: 






This is the winning essay in the 1961 Ross Prize Essay Contest con- 
ducted each year under the auspices of the American Bar Association. 
The annual contest, which was made possible by the testamentary gift 
of the late Judge Erskine M. Ross, of California, is open to-all members 
of the Association. The subject of each year’s contest is chosen by the 
Board of Governors. The subject for 1961 was “What Principles and 
Provisions Should Be Incorporated in a Code of Ethies for Administra- 
tive Agencies and in What Manner Should the Code Be Implemented?” 


¢ Professor of Law at New York University 


teenth-century American government is 
dissimilar from that of the nineteen- 
sixties. In nineteenth-century America 
it was still possible to know with rea- 
sonable certainty which activities were 
subject to government control and 
which were not; and the reach of the 
national government, at least in com- 
parison with the situation one hundred 
years later, was not large either ab- 
solutely or in relation to those activities 
reserved for exclusively private control. 
That is now all changed. 

National, state and local govern- 
ments together consume about one 
third of the gross national product, 
and of this the largest share is collected 
and dispensed by the national govern- 
ment. Still more significant for present 
purposes is the fact that lines of de- 
marcation between governmental and 
private responsibility are no longer 
distinct. The importance of this devel- 
opment is further heightened by the 
fact that much of the national govern- 
ment’s authority is, in Senator Doug- 


las’ expressive phrase, “action-laden”.* 
The term is used in contrast with the 
“service” areas of government, which 
are largely a matter of local responsi- 
bility, such as public education, police 
and fire protection, and other munici- 
pal services. 

Where benefits are thus widely dif- 
fused, corruption is rare and will in 
any event seldom involve large sums. 
But where governmental action or in- 
action can mean the difference between 
fortunes won and lost, the relatively 
few who stand to gain or lose find in 
that fact a powerful incentive to cor- 
rupt those with the power of decision. 
Temptations of this order arise in con- 
nection with the letting of the more 
subsidies, the fixing of rates and the 
collection of corporate and individual 
income taxes, the grant of loans or 
subsidies, the fixing of rates and the 
grant or denial of licenses and certifi- 
cates of convenience and necessity. 

History demonstrates that, while the 
national crisis of war sounds a tocsin 





1. For a brief account of the dubious prac- 
tices of Senator Daniel Webster, see Douglas, 
Ernics in GOVERNMENT 15-16 (1952). 

2. Legislation of that period provided crimi- 
nal penalties that survive today as the principal, 
though clumsy, sanction against use of official 
position for private gain. Id. at 17-18. The 
venality of the Civil War period and the suo- 
sequent Grant Administration is profoundly 
shocking to the modern conscience. See also 
Association of the Bar of the City of New York, 
Conr.ict oF INTEREST AND Feperat Service 29-36 
(1960) (hereinafter cited as Conrutct or InTER- 
EST). 

3. Four conflict of interest statutes with 
criminal penalties were enacted between 1853 


and 1864: 18 U.S.C. §§283 (forbidding assistance 
by government employees to claimants, 1853), 
216 (forbidding compensation for assisting in 
procurement of government contracts, 1862), 
434 (disqualification of government employees 
from acting officially where there is pecuniary 
interest, 1863), 281 (forbidding compensated 
assistance by government employees in con- 
nection with any matters in which the govern- 
ment has an interest, 1864). In addition, a civil 
limitation of post-employment activities by 
government employees, but without any sanc- 
tion, was enacted in 1872: 5 U.S.C. §99. These 
statutes and others enacted in 1917 and 1944 are 
comprehensively discussed in Conruiicr or In- 
Terest c. III. 


4. Ernics in GoverNMENT 21. 
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to which most Americans respond with 
loyal patriotism, to a few it presents an 
opportunity te profit from the hasty 
and sometimes ill-considered action 
that is an almost inevitable product of 
emergency planning. If co-operative 
government officials can be found, de- 
cisions result that at best are not on 
the merits, and at worst amount to 
corrupt and shameful loss. 

The same relaxed standards of mo- 
rality typically continue into the im- 
mediate postwar period, when perhaps 
the public sense of relief at being back 
about its regular business makes it 
less quick to respond to danger signals 
than would otherwise be the case. 

Such was the case after World War 
II until at last the public was aroused 
by a series of investigations beginning 
in 1951. Without repeating here the 
substance of those disclosures,” it is 
enough to recall that the so-called 
“five-percenters” were exposed and 
scorned; improper use of influence 
with the White House was charged 
against Donald S. Dawson; it was al- 
leged that General Harry A. Vaughan 
had abused his White House position; 
Secretary of the Air Force Harold E. 
Talbott and Chairman of the Interstate 
Commerce Commission Hugh W. Cross 
resigned upon disclosure of facts pre- 
sumed to show use of public office to 
further private economic interests. 
Public Buildings Commissioner Peter 
A. Strobel resigned under charges that 
while in government service he had 
solicited business for a firm of consult- 
ing engineers in which he retained an 
interest; controversy was aired over 
the Dixon-Yates power contract be- 
cause of an alleged conflict of interest 
involving Adolphe Wenzell who was 
simultaneously an expert consultant to 
the Bureau of the Budget and an officer 
of an investment banking firm that 
“might be employed” by the com- 
pany receiving the contract. Sherman 
Adams, Assistant to the President, re- 
signed after it was revealed that he 
had accepted valuable gratuities from 
a manufacturer on whose behalf he 
had also made inquiries of agency offi- 
cials; and Richard A. Mack resigned 
as Federal Communications Commis- 
sioner after it became known that he 
had received loans and other favors 
from the attorney for an applicant for 


a television channel franchise.* 

Apart from the obvious unfitness 
for office demonstrated in many of the 
above cases, three other observations 
should be made about these post-World 
War II cases. First, despite the mani- 
fest eagerness of congressional com- 
mittees to root out corruption in gov- 
ernment, whether because of simple 
devotion to duty or for partisan politi- 
cal purposes, these cases and the few 
others dredged up do not amount to a 
very substantial showing of wrongdo- 
ing in the executive department. There 
was little demonstration that the 
United States suffered serious financial 
loss as a result of these cases. More- 
over, only a few involved actual cor- 
ruption, while the rest were cases of 
improper (but not illegal) use of office 
resulting in the appearance of impro- 
priety. A case not previously mentioned 
emphasizes this point. In that case 
there was no evidence of corruption, 
abuse of office, personal profit, or vi- 
olation of the conflict of interest stat- 
utes. It was simply that it was unac- 
ceptable for the wife and brother-in-law 
of an Assistant Secretary of Defense to 
head clothing firms that had received 
contracts from the Department of De- 
fense.* A prime case of Caesar’s wife 
(and brother-in-law) . 

It is interesting to speculate why 
other and more substantial impropri- 
eties have not been uncovered. Un- 
doubtedly there have been others, 
perpetrated by schemers neither so in- 
nocent as the official just mentioned 
nor so witless as Richard Mack. In 
cases yet unrevealed the wrongdoing 
must have been skillfully planned with 
careful attention to the detail of con- 
cealment. In addition, no doubt this 
may be one area in which the very 
weight of the bureaucracy makes it 
difficult even for those determined to 
pervert the governmental process to 
penetrate the red tape. With the pos- 
sible exception of wartime, the really 
big and costly decisions of government 
(especially in the Department of De- 
fense) are so hedged about with 
opinions of experts, advice of com- 
mittees, and layers of decision-makers 
that there is a_ built-in protection 
against large-scale corruption. 

This leads to the second observation, 
which by now is evident. Recent dis- 
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closures of wrongdoing have not 
ordinarily involved acts that were tech- 
nically illegal and punishable under 
existing criminal statutes. This means 
three things: (1) The seriously objec- 
tionable acts here involved are not the 
kind that have traditionally been re- 
garded as criminal; perhaps until re- 
cent years some of the acts which 
brought about resignations would have 
been stigmatized at most as unwise. 
(2) If such unwritten codes are to 
become the tests by which official con- 
duct is to be judged, the standards 
should be formalized not only to make 
punishable the acts of deliberate of- 
fenders, but as well to protect the un- 
wary innocents by advising them with 
certainty what may be expected of 
them. (3) As we shall see later, it may 
be that the bludgeon technique of the 
criminal statute is inappropriate for 
some of these offenses against public 
morality, and that a more discriminat- 
ing selection of sanctions may be avail- 
able among appropriately refined tech- 
niques of the administrative process 
itself. 

The third observation growing out 
of these recent cases is perhaps the 
most significant. The offense which the 
public now finds in acts that would a 
few decades ago have been accepted 
complacently indicates the development 
of distinctly new and higher ethical 
standards. This public clamor for recti- 
tude in places of official resporsibility 
suggests that Congress has been lag- 
gard in accommodating to this new 
ethic. Even Presidents, however sensi- 
tive to criticism of the executive 
branch, seem not to have recognized 
fully the urgency of these demands.® 
At least where administrative agencies 
perform quasi-judicial functions the 
time seems ripe to fix for officials of 





5. For summary recountings, with citation to 
sources, see Conriict or Interest 123-30, and 
Eruics In GOVERNMENT 1-10. 

6. This was one of the few instances in 
which the central issue was also litigated. In 
United States v. Mississippi Valley Generating 
Co., 364 U. S. 520 (1961) the Supreme Court 
refused to award damages against the United 
States for breach of contract on grounds that 
there was a conflict of interest in violation of 
18 U.S.C. §434. 

7. Mack and the attorney were later indicted 
on charges of conspiring to defraud the United 
States. New York Trmes, February 14, 1958, 
page 1, column 8. 

8. See Conrtict or Interest 127. 

9. President Kennedy’s limitation on public 
officials’ acceptance of gratuities for speeches is 
a move in this direction, but a small one and 
perhaps ill-advised. 
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the executive branch and of the inde- 
pendent regulatory agencies a code of 
ethics no less demanding than the ethi- 
cal standards now routinely accepted 
as the norm for the federal judiciary. 
Whez such standards have been clearly 
articulated by appropriate authority, 
their very existence should act not only 
as a sword of retribution for violation, 
but as well a shield to protect govern- 
ment employees against improper solic- 
itations. 

One at least partial explanation of 
the reluctance of the legislative and 
executive branches to respond earlier 
to what is uniformly recognized as a 
matter of considerable importance has 
been the difficulty of identifying pre- 
cisely enough the problem areas and 
working out solutions free of new 
problems. This shouid no longer be 
true. While the matter is by no means 
free of difficulty, ample information is 
now available. Congressional studies, 
particularly in the past ten years, have 
provided ample illustration of defi- 
ciencies in existing laws, regulations 
and practice.'° Thoughtful attention to 
appropriate solutions has been pro- 
vided by the American Bar Associa- 
tion,'! The Association of the Bar of 
the City of New York! and others.!* 
As a result of these careful studies it 
is now possible to identify the problem 
areas, enunciate principles which 
should control solution, and project at 
least in outline a corrective program. 


The Problem Areas 


It would be too strong to lay princi- 
pal blame for the various defects in 
the administrative process on the lack 
of an adequately defined and enforced 
code of ethics. Yet it is true that the 
lack of ethical direction is so indi- 
visibly related to many of the central 
questions of administrative technique 
that it can be honestly concluded that 
satisfactory solution of the question 
here discussed will ameliorate substan- 
tially the larger problems of the over- 
all process. In particular, ethical ques- 
tions are directly relevant to the 
following major problems of American 
administrative law: (1) The unfavor- 
able public image of the federal bu- 
reaucracy is constantly fed by dis- 
closures of improprieties in ethical 
conduct of government officials. (2) 


Complaints about substandard person- 
nel are heightened and given further 
substance when able candidates for 
executive office decline to subject them- 
selves to the difficulties and uncertain- 
ties imposed by existing conflict of 
interest laws and sometimes too re- 
strictive congressional demands. (3) 
At the somewhat more technical level 
the whole question of the proper role 
of hearing examiners is bound up with 
the question of giving them independ- 
ence of decision and making their 
findings more than merely advisory to 
their respective commissions. (4) Sim- 
ilarly technical, but equally important, 
the problems of separation of functions 
and division between legislative and 
adjudicatory activities within the agen- 
cies are intimately bound up with de- 
termination of the central ethical ques- 
the 
agencies should be likened in their 
adjudicatory functions to the courts. 
Incredibly enough in a matter so 
important, there is discernible 
over-all policy. The President has 
never taken a firm lead, with the re- 
sult that agency practices vary from 
total failure to formulate controlling 
ethical standards, through inadequate 
and confusing statements of principle, 
to reasonably complete and well con- 


tion as to the extent to which 


no 


sidered regulations in a few agencies 
such as the Securities and Exchange 
Federal Trade 
Commission. Similarly, Congress, ex- 
cept for hit-and-mostly-miss legislation 
on bribery't and conflicts of inter- 
est,'5 has done nothing. The two areas 
in which Congress has acted have not 
been notably clarified by the random 


Commission and the 





10. See particularly Subcomm., Senate Comm. 
on Labor and Public Welfare, 82d Cong., Ist 
Sess., Report on Ethical Standards in Govern- 
ment (Comm. Print 1951); Antitrust Subcomm., 
House Comm. on the Judiciary Report, Staff 
of Subcomm. No. 5, House Comm. on the Judi- 
ciary, 85th Cong., 2d Sess., Report on Federal 
Conflict of Interest Legislation (Comm. Print. 
1958); Hearings Before a Subcommittee of the 
House Committee on Interstate and Foreign 
Commerce on Administrative Process and Eth- 
ical Questions, 85th Cong., 2d Sess (1958). 

11. A special committee of the Adrninistrative 
Law Section of the American Bar Association, 
headed by Judge David W. Peck, former pre- 
siding justice of the Appellate Division of the 
First Department of the New York Supreme 
Court, recommended a code of ethics which 
would impose standards of conduct comparable 
to those required for judges by the Canons of 
Judicial Ethics. The Council of the Section of 
Administrative Law redrafted the proposal to 
confine its impact more narrowly to those 
officials performing quasi-judicial functions. 
See American Bar Association, Supplemental 
Report of the Section on Administrative Law, 
February, 1959. In current form this proposal 
was introduced on January 3, 1961, into the 87th 
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injections of congressional mandate. 
It has been aptly said that “Federal 
bribery law is made up of scraps and 
rag tags”.'® The defects of the conflict 
of interest statutes have been de- 


scribed in equally critical terms: 


... the crude style of the ancient con- 
flict of interest statutes is an induce- 
ment to artifice, and there will always 
be a minority ready to pursue every 
advantage. When compliance with the 
law becomes mainly a matter of form, 
the law is made to appear ludicrous, 





Congress, Ist Session as H.R. 349. See especially 
Title IV. 

12. Conruiict or INTEREST. 

13. See, e.g., Appleby, Moratrry anp ApMIN- 
ISTRATION IN Democratic GOVERNMENT (1952); 
Douglas, Ernics in Government (1952); Horsky, 
Tue WasHinctron Lawyer (1952); Schwartz, 
Tue PROFESSOR AND THE ComMIssIons (1959); 
Landis, Report on Regulatory Agencies to the 
President-Elect (Committee Print of the Sub- 
committee on Administrative Practice and Pro- 
cedure of the Senate Committee on the Judi- 
ciary, 86th Cong., 2d Sess., 1960); Kaufman, 
The Former Government Attorney and the 
Canons of Professional Ethics, 70 Harv. L. Rev. 
657 (1957); Schwartz, Comparative TV and the 
Chancellor’s Foot, 47 Grorcerown L. J. 655 
(1959); Note, Ex Parte Contacts with the Fed- 
eral Communications Commission, 73 Harv. L. 
Rev. 1178 (1960). 

14. The principal and relevant bribery stat- 
utes are the following: 18 U.S.C. §§201-202 
(1958) (general); 18 U.S.C. §§217-23 (1958) 
(government banking and lending operations) ; 
Int. Rev. Code of 1954 §7214 (revenue and 
customs officers) . 

15. See note 3 supra. 

16. Conr.iictr or Interest 19, note 12. 





legal administration is undermined, the 
underlying policy of the law may be 
subverted, and the most conscientious 
bear the heaviest burden. And it is 
usually a sign that the law is out of 
touch with reality.17 


Established fact amply demonstrates 
Para- 
doxically enough, the conflict of inter- 


the validity of these charges. 


est statutes, in part not strict enough, 
are in other respects too rigid. The 
chief fault, however, lies in the fact 
that in general the statutes set their 
ethical sights too low and in large part 
do not reach even as high as they aim. 

The conflict of interest statutes focus 
in varying ways on four practices 
sought to be condemned in whole or 
in part. (1) Three statutes prohibit a 
government employee from assisting 
another in the prosecution of any 
claim against the government!’ and 
from taking payment from any person 
for helping him to secure a govern- 
The 
have arisen under these statutes sug- 
that 281 


compensated services by a government 


ment contract.!” few cases that 


gest Section (prohibiting 


executive forum) 


makes it difficult for 


employee in an 
any person to 
retain membership in a partnership, 
even inactive partnership in a law 
firm, while serving the government.*° 
(2) A fourth statute provides for dis- 
qualification of any government em- 
ployee from acting for the government 
in the transaction of business with any 
business entity in which he has a pe- 
(3) 


seek to limit for two years post-em- 


cuniary interest.*! Two statutes 
ployment practices of former govern- 
ment employees in acting as counsel, 
attorney or agent for the prosecution 
of claims against the United States.** 
This has proved defective in several 
respects. It is unclear whether the pro- 
hibition extends to partners of the for- 
mer government employee (particular- 
ly disturbing to lawyers), and it is 
uncertain how broad an interpretation 
will be given to the prohibition against 
the former employee’s participation in 
claims involving the “subject matter” 
in connection with which he was “em- 
ployed or performed duty”. Moreover, 
in United States v. Bergson" the word 
“claim” in Section 284 was limited to 
actions to recover money or property 
from the United States, thus excluding 


from coverage in that case the seeking 
of a clearance letter for a corporate 
merger. Other anomalies result from 
the fact that the 
could represent a client in litigation 


former employee 


arising out of a refusal to pay taxes, 
but not in a suit for the recovery of 
taxes already paid.24 (4) The final 
statute forbids a government employee 


from receiving any “salary in connec- 


De- 
signed simply as an invocation of the 


tion with his services as such”.*° 


Biblical warning against serving (or 
at least being paid by) two masters, 
it has necessitated frequent exemp- 
tions to permit the employment of 


who 


“without compensation” (in bureau- 


experts and _ consultants serve 
cratic argot the WOC’s) and those who 
serve “when actually employed” (the 
WAE’s) .76 

The Special Committee on the Fed- 
eral Conflict of Interest Laws of The 
Association of the Bar of the City of 
New York of the 


unansw ered questions : 


summed up some 


For the lawyer called upon to give 

an opinion interpreting these statutes, 
they are a nightmare; they spew up 
one unanswerable question after an- 
other. Who is an “officer or employee” 
under Section 281, for example? 
It is usually a surprise to an intermit- 
tent adviser to learn that he is legally 
an “employee” of the government— 
and not just on the days on which he 
is actually doing government work... . 
Does the term “officer or employee” 
include members of the military re- 
serve, the National Guard, or retired 
officers? Does the term “employee” as 
in Section 281 and the related 
statutes extend as far as or further 
than the lawyer’s concept of the divid- 
ing line between an “employee” and 
an “independent contractor”??? 


used 


Unhappily, these are by no means the 
only problems. These statutes were in 
the main conceived to deal with prob- 
lems that are no longer central; they 
do not face up to the issues which are 
today important; and the overlap, 
underlap, and ambiguities of language 
make the existing statutory law com- 
pletely unworkable. 

Nor have the Canons of Professional 
Ethics (applicable in the large pro- 
portion of cases in which lawyers are 
involved) proved to be of any sig- 


nificant help.2* What Charles Horsky 


said in commenting on the ambiguities 
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of Canon 26 in the administrative law 
context—“the Canon is so all-inclusive 
in scope and so vague in standard as 
to be largely unworkable”*”—could be 
said with equal truth in relation to the 
other canons that might bear on the 
administrative process. Designed for 
other purposes, there is little carry- 
over of meaning into the different con- 
text. 

One final difficulty should be men- 
tioned, one not generally understood 
and difficult to deal 
with. This is the erratic way in which 
Congress limits even potential con- 
flicts of interest by demanding that 
some nominees for important execu- 
tive positions divest 


yet extremely 


themselves of 
holdings in companies which might 
have business dealings with the gov- 
ernment agency to which appointment 
is sought. The surprising fact about 
these cases of forced sale is that no 
statute or regulation requires this re- 
sult. It is made a condition of con- 
firmation, typically in Department of 
Defense positions, and less often else- 
where. Problems arise from the fact 
that different Senate committees may 
set different standards on an ad hoe, 
indeed an ad hominem, basis. No 
ready cure is available until the Sen- 
ate works out rules which can be 
known in advance. Generally applica- 
ble standards could be devised that 
would satisfy the ethical niceties of 
the senatorial mind (more rigorous to 
be sure than the Senators are likely to 
impose on themselves) and yet not in- 
terfere unduly with recruitment of 
qualified personnel. As government 
reaches farther and farther into every 





. Id. at 71. 

. 18 U.S.C. §§281, 283 (1958). 

. 18 U.S.C. §216 (1958). 

. Conr.ict or Interest 39-41. 

. 18 U.S.C. §434 (1958). The possible reach 
of this section is suggested by United States v. 
Mississippi Valley Generating Co., 364 U. S. 520 
(1961). 

22. 5 U.S.C. §99 (1958); 18 U.S.C. §284 (1958). 

23. 119 F. Supp. 459 (D.D.C. 1954). 

24. See Conr.ict or Interest 49-53. 

25. 18 U.S.C. §1914 (1958). 

26. Similar exemption has been necessary 
from the provisions of 18 U.S.C. §434 (the dis- 
qualification statute) where WOC's and WAE’s 
were acting in matters in which they might 
have a pecuniary interest. See Conriicr or 
InTEREST 59. 

27. Conr.ict or Interest 61-62. 

28. The possibly relevant Canons are 3 
(Attempts to Exert Personal Influence on the 
Court), 6 (Adverse Influences and Conflicting 
Interests), 26 (Professional Advocacy Other 
Than Before Courts), 36 (Retirement from Ju- 
dicial Position on Public Employment), and 37 
(Confidences of a Client). 

29. Horsky, THe Wasuincton Lawyer 105 
(1952). 
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remote segment of the economy, there 
is scarcely a man suitable for impor- 
tant executive appointment who may 
not be subject to the requirement that 
he sell the holdings on which he bases 
his family security. Perhaps the Wil- 
sons and the McNamaras can make 
this sacrifice, but many able men will 
not, and perhaps should not be re- 
quired to do so. When James M. 
Landis complains about the personnel 
in high administrative posts,*° at least 
a partial answer can be found in mak- 
ing the burdens of assuming office less 
onerous, 


A Code of Ethics: 
Purpose and Principles 

In 1958 by joint resolution the two 
Houses of Congress adopted a ten- 
point Code of Ethics that in effect 
called upon government employees to 
The 
Code commends “loyalty to the highest 
moral principles”, requires “a full 
day’s labor for a full day’s pay”, cau- 
tions against “special favors or privi- 
leges to anyone” and prohibits abuse 


“go forth and sin no more”.*! 


of office in general terms. The princi- 
ples are of course sound, but too gen- 
eral; and there are no provisions for 
enforcement, as indeed the nature of 
the Code would make impossible. The 
non-specificity of this Code suggests 
the first and most important of the 
principles that must guide the drafting 
of a workable code of ethics, to which 
we now turn. 

1. Standards of required conduct 
must be certain.—A realistic balance 
must be struck between the prevailing 
extremes of excessive rigidity and 
vague uncertainty. The goal must be 
to fix definite standards from which 
government employees can know with 
certainty their rights and obligations, 
while at the same time preserving suf- 
ficient flexibility for individual varia- 
tions that may be necessary in differ- 
ing agency situations. Implementation 
of this standard suggests the necessity 
of action by Congress that will detail 
the forbidden acts, specifying realistic 
sanctions to be imposed for violation, 
and delegating the authority to am- 
plify by regulation as individual ex- 
perience dictates. This sub-legislative 
function can best work at two levels 
of responsibility. 


a. An Office of Federal Administra- 
tive Practice should be established in 
the executive branch which would 
have, along with general supervisory 
and co-ordinating functions, specific 
responsibility for drafting and promul- 
gating regulations of general applica- 
bility. In addition, this office should 
be responsible for continuous super- 
vision of the enforcement of the ap- 
plicable statutes and regulations.** 

b. Each agency should be responsi- 
ble, under the general supervision and 
direction of the office, for the formula- 
tion of regulations appropriate to its 
own situation where its needs differ in 
degree or in kind from other agencies. 

2. Enforcement should include the 
use of administrative sanctions to sup- 
plement criminal penalties.—The crim- 
inal penalties in the present bribery 
and conflict of interest statutes have 
been little used and have often proved 
inadequate when invoked. In part this 
failure is attributable to faulty drafts- 
manship which could presumably be 
corrected, More significantly, however, 
existing statutes have commonly re- 
quired legislative exception because 
too restrictively drawn. Moreover, it 
appears that prosecution has some- 
times been withheld because the pun- 
ishment seemed too severe. In short, 
discriminating choice of sanction is 
not possible under present legislation. 
Accordingly, it seems desirable to sup- 
plement the criminal sanctions, some 
of which are unquestionably necessary, 
with the more flexible tools available 
through modern understanding of the 
uses of the administrative process. 

3. Public office must not be used for 
private gain.—The cruder forms of 
wrongdoing should be identified with 
specificity and punished with certain- 
ty. The archaic and partly ineffectual 
bribery statutes must be modernized 
and made comprehensive enough to 
cover all kinds of direct and indirect 
bribery. It would seem obvious, al- 
though practice has not been consist- 
ent, that criminal penalties assessed 
for bribery and related offenses should 
be applied to the corrupter as well as 
to the one willing to be corrupted. 

4. Equal claims must receive equal 
treatment.—Gifts, favors and expen- 
sive entertainment should be made un- 
acceptable by government employees 
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or members of their families from any 
person who has or may have business 
with The 
thumb test for the individual employee 
might well become a “but for” test: 
Would this have been offered to me 


the government. rule-of- 


but for my government position? It 
is a deflating sort of question which, 
if asked and honestly answered by 
scores of government employees in 
the past, would have avoided unhappy 
chapters in their personal lives and in 
oficial history. In order to avoid not 
only these temptations, but as well the 
very real financial problems involved 
in thus declining travel expenses, 
speaking honorariums and the like, it 
would seem desirable to increase per 
diem expenses to some realistic figure 
as compared with the present usual 
allowance of $12.00. Similarly, grad- 
ual upward rescaling of salary pay- 
ments within the administrative hier- 
archy should be helpful in avoiding 
what has been called “moral over- 
strain” .** 

5. No man can serve two masters.— 
Integrity of government service de- 
mands that all government employees 
be free of any suggestion of duality of 
interest. But duality of interest is a 
complex concept which requires three- 
fold differentiation. (a) Government 
employees should in general be for- 
bidden to receive outside compensa- 
tion for services that relate directly or 
indirectly to official duties. Exceptions 
are necessary, however, to avoid prob- 
lems that arise under existing conflict 
of interest laws in the employment of 
WOC’s and intermittent employees. 
This is necessary in frank recognition 
that the government could not have 
their useful services if continuance on 
another payroll was forbidden. (b) 
Present conflict of interest statutes 
seek in various ways to prohibit gov- 
ernment employees from handling the 
claims of others against the govern- 
ment; but present law is in part un- 
certain in reach and in part too rigid 





30. Landis, Report on Regulatory Agencies to 
the President-Elect (Committee Print of the 
Subcommittee on Administrative Practice and 
Procedure of the Senate Committee on the Judi- 
ciary, 86th Cong., 2d Sess. 1960) 11-13, 66-68. 

31. H.R. Con. Res. 175, 85th Cong., 2d Sess. 
(1958). 

32. See Title I of H.R. 349, 87th Cong., Ist 
Sess. (1961). 

33. Appleby. Mora.rry anv ADMINISTRATION 
tn Democratic GOVERNMENT 220 (1952). 
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n concept. Clarification is required.*4 
c) The most difficult problem is that 
if eliminating participation in the de- 
vision-making process by those govern- 
ment employees who might have some 
pecuniary interest in that decision. A 
helpful starting premise is to accept 
the proposition that, unless all govern- 
ment employees are to be economic 
eunuchs, the possibility of indirect 
economic interest must be accepted. 
Surely no one suggests that the expan- 
sive decisions of government should 
be left entirely in the hands of indi- 
viduals who have not had, do not have 
and probably never will have economic 
interests beyond government compen- 
sation. Reminder is scarcely necessary 
that selection of proper personnel will 
mean that decisions are made in the 
public interest rather than at the level 
of personal gain. However, this point 
looks both ways. Officials of unchal- 
lengeable integrity are now frequently 
unavailable by virtue of the very rules 
designed to assure their incorruptibil- 
ity. If private economic holdings must 
be liquidated, many candidates will 
decline appointment. Some flexibility 
must be provided in statute, regulation 
and Senate practice in imposing con- 
ditions of confirmation. Even if suc- 
cess should be complete in securing 
presumably incorruptible officials, pub- 
lic confidence will always require in 
addition, and properly, that the appear- 
ance of no conflict of interest be pre- 
served wherever possible. Thus, it 
seems not unreasonable to disqualify 
a government employee from partici- 
pation in any transaction where he 
might reasonably expect to have an 
economic interest.*> The prospective 
official with large holdings in corpora- 
tions that might do business with his 
agency can and should divest himself 
of direct holdings, but he can transfer 
the resulting assets to a trust of securi- 
ties in which the trustee is instructed 
not to inform him of the specific 
holdings. 

6. Knowledge acquired in govern- 
ment service should not be used 
against the government.—Although 
this statement of principle is directed 
mainly at limitation of post-govern- 
ment-employment practices, it also has 
a reach at two earlier stages which 
can be noted briefly. Manifestly, no 





prospective employee should carry 
with him into office a claim against, 
or other dispute with, the very agency 
in which he is to serve; and personal 
involvement with claims against other 
units of the government should be dis- 
continued where he represents anyone 
other than his immediate family. Even 
more obviously, a government em- 
ployee while in office must be abso- 
lutely forbidden to disclose, except in 
connection with duty, any confidential 
information that comes te him through 
his official position. 

The more difficult problems relate to 
the limitations that should properly be 
imposed on handling matters involving 
the government after employment ter- 
minates. Prohibitions based exclusive- 
ly on disqualification for fixed periods 
of time are too inflexible to meet the 
various problems. What is needed in- 
stead is a permanent ban on participa- 
tion in any transaction in which the 
former employee had participated dur- 
ing his government service. A lesser 
restriction, based on a time limitation, 
would be appropriate for transactions 
which had been under his official gov- 
ernment responsibility, but in which 
he had not directly participated.*® 

7. Ex parte presentations in adjudi- 
catory matters are improper.—lIt is of 
course fundamental to the adversary 
system that the adjudicatory process 
should not go forward except in the 
presence of all interested parties. Yet 
somehow this elementary point has not 
been perfectly translated into the quasi- 
judicial functions that are an integral 
part of the administrative process.** 
There are differences, to be sure, be- 
tween the genuine article of judge- 
made decisions and the less clearly 
judicial functions of the agencies. Yet 
once an area of the administrative 
process has been identified as essen- 
itally judicial in nature, ex parte pre- 
sentations should be forbidden. Rele- 
vant provisions of the Administrative 
Procedure Act, Sections 5(c) and 
7(d),°8 apply in only a few in- 
stances ;*° and the rest is left to uneven 
agency regulation. The principal prob- 
lem, one of distinguishing adjudica- 
tory from other administrative func- 
tions, must be carefully defined by 
statute, probably as an amendment to 
the Administrative Procedure Act. A 
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suggested test is to treat as adjudica- 
tory any agency proceeding in which 
the decision is required by the Consti- 
tution or statute to be based on a pub- 
lic record. Supplemental regulations 
may still be necessary in particular 
agencies in deciding which rulemaking 
proceedings require safeguards against 
ex parte advantage. 

Sanctions must be carefully worked 
out to discourage ex parte communica- 
tions and to give relief where the rule 
has been violated. Where discovery of 
the improper practice is made before 
decision, the simplest rule would be to 
disclose on the record the content of 
the communication and afford oppor- 
tunity for rebuttal. If discovery oc- 
curs after decision, the proceeding 
should be reopened, again with oppor- 
tunity for answer. In addition, sanc- 
tions should be imposed upon the 
individual who made the improper com- 
munication by way of disqualification 
in the particular proceeding, complete 
disqualification before the agency, or, 
in serious cases, disbarment may be 
recommended where the offender is 
an attorney.!° Similarly appropriate 
sanctions can also be imposed on the 
principal in whose behalf the wrong- 
ful approach was made. 

Other ex parte problems have arisen 
out of the common agency practice of 
treating the findings of hearing ex- 
aminers as recommendatory not only 
as to the legal basis for the ultimate 
agency decision, but as well in rela- 
tion to the fact findings. By permit- 
ting such re-examination of fact ques- 
tions agency heads and commissioners 
have subjected themselves, probably 
unnecessarily, to ex parte pressures. 
The often recommended, and sensible, 
solution would be to give hearing ex- 
aminers greater independence and 
status than they now possess and to 





34. For appropriate language, see ConFriict 
or InTEeREsT 283-86. 

35. See Conruiict or InTERest 279. 

36. For the detailed resolution of related 
problems, see Conriict or InrEREest 292-94. 

37. For examples and discussion, see Note, 
Ex Parte Contacts with the Federal Cmmunica- 
tions Commission, 73 Harv. L. Rev. 1178 (1960). 

38. 60 Stat. 240 (1946), 5 U.S.C. §1004(c) 
(1958); 60 Stat. 241 (1946), 5 U.S.C. §1006(d) 
(1958) . 

39. Note, Ex Parte Contacts with the Federal 
Communications Commission, 73 Harv. L. Rev. 
1178, 1180 (1960). 


40. See, e.g., Title IV of H.R. 349, 87th Cong., 
Ist Sess. (1961). 
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give greater finality to their findings 
of fact—in short, to make them more 
nearly judicial officers.*! 

Detailed solution of these matters is 
of course difficult, and there is ample 
room for reasoned disagreement. The 
point of these observations is simply 
to note that thoughtful study in recent 





41. See, e.g., Title II (Hearing Commission- 
ers) of H.R. 349, 87th Cong., Ist Sess. (1961). 


years has brought general agreement 
as to the problems that must be dealt 
with; now there is a developing con- 


sensus about the direction which cor- 
rective action should take. It remains 
only to be up and doing. 





Eprror’s Note: This essay is printed as it was 
submitted for the Ross competition, which was 
limited to entries submitted on or before April 
1. Professor McKay has requested that atten- 
tion of the Journal’s readers be called to sub- 
sequent developments. On April 27, President 
Kennedy submitted to Congress a Special Mes- 
sage on Ethical Conduct in Government in 
which he recommended legislation and prom- 
ised executive action where congressional au- 
thorization was not required. H.R. 8140, incor- 
porating a number of features of the President's 
proposal, along with somewhat parallel pro- 


Opinion of the Association's 


Committee on Professional Ethics 


OPINION NO. 299 
(July 12, 1961) 
ADVERTISING—-SHOWING ATTORNEY'S 
NAME ON Lecat Notices. Showing an 
attorney's name or firm name on legal 
notices required to be published in 
connection with legal proceedings be- 
ing handled by such attorney, is not 

improper. 

A local bar association has inquired 
whether or not it is improper for an 
attorney's name or firm name, some- 
times referred to as a “by-line”, to 
appear on legal notices required to be 
published in connection with legal 
proceedings being handled by such 
attorney. 


Canon 27— 
Opinion No. 80— 

The practice apparently varies from 
state to state as to whether or not the 
legal notices required to be published 
in newspapers in with 
pending legal proceedings are pre- 
pared by court officers or officials, or 
by the attorneys themselves. In many 


connection 


states the notices are prepared by court 
officials and submitted to the news- 
papers for publication containing the 
attorney's name, and in many in- 
stances in legal publications in cities, 
the address of the attorney is also 
given, 

The question submitted has not been 
specifically answered by this Commit- 
tee heretofore. Obviously Canon 27 
prohibiting advertising is the Canon 


involved. The question is whether the 
addition of an attorney’s name or firm 
name in connection with legal notices 
required to be published in connection 
with legal proceedings being handled 
by that attorney or firm is for the pur- 
pose of advertising or serves some 
other purpose incident to the proceed- 
ings involved. It is the understanding 
of this Committee that, as a practical 
matter, the addition of the name of the 
attorney or attorneys conducting the 
proceedings to which the notice refers, 
gives any individuals interested in the 
notice being published, the information 
as to where they can inquire about the 
proceedings or the notice. It is also 
done in many instances by newspapers 
or by court officials in order to iden- 
tify an attorney or a particular firm of 
attorneys with the particular notice 
being published for purposes of costs, 
billings, ete. 

In Opinion No. 80 of this Commit- 
tee’s published opinions, the Commit- 
tee held that attorneys representing 
non-resident clients in foreclosure pro- 
ceedings taken to protect large real 
estate loans, may properly advertise 
for sale, over their own name, any 
properties to which their clients have 
taken title in the course of such pro- 
ceedings, as, in that event, their efforts 
to sell such properties are an_ inci- 
dental part of their professional serv- 
ices, It was stated in that opinion, 


Any proper efforts which they may 
make to this end are only incidental 
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posals that had been under study in Congress 
for several years, has been passed by the House 
and is now being considered by a Sub-Commit- 
tee of the Senate Judiciary Committee. Profes- 
sor McKay notes that the recommendations of 
the President, as well as the pending legislation, 
are broadly similar to his recommendations in 
the Ross essay. He hopes, therefore, that a 
general consensus can be promptly reached on 
these widely agreed-upon solutions, even though 
this might render his argument moot at an 
early date. 


to the purpose for which they are 
engaged, and that as an activity inci- 
dental to the accomplishment of the 
purpose for which they were engaged, 
the attorneys may properly, within the 
limitation stated, prepare and distrib- 
ute, over their own names, a list of the 
properties which they are endeavoring 
to sell. 


It seems to us that the same principle 
may well apply in the case of legal 
notices required to be published in 
connection with legal proceedings in 
which an attorney or firm of attorneys 
are engaged. 

In the opinion of the Committee, the 
addition of the name of the attorney 
or firm of attorneys to a required legal 
notice serves a practical and useful 
purpose in advising those interested in 
the notices being published where in- 
formation regarding them and _ the 
pending legal proceedings may be had. 
The addition of such by-line is there- 
fore incidental to proper and complete 
notice of legal proceedings and not 
primarily advertising, even though it 
may have an incidental advertising 
effect. It is therefore the opinion of 
this Committee that the addition of an 
attorney's name or firm name in con- 
nection with legal notices required to 
be published in connection with legal 
proceedings being handled by such at- 
torney, is not improper. 

All members of the 
Messrs. Casner, Enersen, Johnson, 
Jones, McCown, Miller, Pettengill and 
Shepherd, concur in this opinion. 


Committee, 
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by Carl McGowan ® 


\ S LAWYERS, we make our living 
each day by the use of words, but 
perhaps this very fact causes us to 
think too little about the ways in 
which we use them. An intelligent ob- 
server standing outside the legal pro- 
fession may well be better situated 
than anyone within it to appraise the 
current state of health of the use by 
lawyers of the English language. 

This last thought came to me when, 
a few months ago, | was reading a 
book by Jacques Barzun, the always 
stimulating Dean of Faculties and Pro- 
vost of Columbia University. Called 
The House of Intellect, the book was 
not concerned with lawyers as such, 
nor even with the condition of the 
rhetorical and literary arts apart from 
other goals of the educational process. 
It was addressed in the main to what 
the author conceives to be the adverse 
effects of modern science, philanthropy 
and art upon the performance of the 
human intellect. This inquiry is not of 
peculiar concern to lawyers, but what 
did catch my attention as a lawyer 
was a comment like this: 


It is notable that in our obsession with 
the scientific mode, two of the most 
remarkable uses of language in soci- 
ety are today in small repute; though 
not entirely neglected, they are at least 
reduced to the rank of commonplace 
services such as any able-bodied man 
could discharge for his fellows. I re- 
fer to diplomacy and the law. 


Since the doors of diplomacy, at 
least in its upper reaches, are closed 
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Words are the tools of the lawyer’s trade, and the ability to write and 


speak clear, effective English is something that should be expected of 
every lawyer. Unfortunately, as the dean of more than one law school 
has complained, law students are too often deficient in their knowledge 
of English, and many lawyers share this deficiency. Mr. McGowan 
discusses the use of language by lawyers and judges and points out a 
number of bad habits into which many of our brethren at the Bar have 


fallen. 


of the Illinois Bar (Chicago) 


to most of us, we have little basis in 
first-hand experience for j' ' ing the 
first of these characteris ..ons. As 
citizens, however, and as human be- 
ings standing in awe of what modern 
warfare appears to mean, we have a 
great stake in the purity and precision 
of the international discourse carried 
on by the diplomats and _ political 
leaders. And since statecraft, including 
that in the field of foreign relations, 
has traditionally had close relation- 
ships with lawyers and the law, a de- 
cline in the language-arts of the one 
may well have its harmful effects upon 
the other. 

Dean Barzun wrote his book before 
the 1960 session of the General Assem- 
bly of the United Nations was con- 
vened in New York. But surely the 
character of those proceedings would 
not cause him to revise his opinion 
about the prevailing cloudiness of 
communication in international rela- 
tions. And simply because the voices 
of the great English-speaking coun- 
tries—the United States and Great 
Britain—were mainly in happy con- 
trast to the obscurantism flooding the 
debates from other channels, we can- 
not stand still in satisfaction. It must, 
rather, be recognized that our qualifi- 
cations for successful leadership of the 
free nations depend heavily upon our 
ability to speak to the whole world in 
words of clarity and eloquence. 

For those who listen have great 
capacities for judging our product. 
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Most of the emerging leaders of the 
new African states, and those who 
speak for Asian countries like India, 
are fluent in the English language. 
Many of them got their education un- 
der sobering circumstances of great 
sacrifice and struggle, and frequently 
in English schools and universities 
with more rigorous standards than 
some of our own. We should be slow 
to assume that the young men of the 
new nations are at any disadvantage 
in speaking and writing the English 
language vis-a-vis the average Ameri- 
can college graduate who chooses a 
career in the foreign service or who 
finds himself representing his corpora- 
tion overseas, 

Certainly our most distinguished 
educators are unable to give us any re- 
assurance in this regard. Dr. Bernard 
Berelson recently completed for the 
Carnegie Corporation a detailed sur- 
vey and report on “Graduate Educa- 
tion in the United States” in which his 
concluding estimate was that 80 per 
cent of the entering graduate students 
in this country embark upon their 
work with inadequate and wholly un- 
satisfactory writing ability. At an 
earlier stage of schooling, the College 
Entrance Examination Board has found 
that many high school graduates “reach 
college unprepared to read intelligently 
and unable to express themselves clear- 
ly”; and it has acted to create a Com- 
mission on English which will try to 
do for the teaching of English what its 
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earlier Commission on Mathematics 
has already set out to do for secondary 
school instruction in that area. 


Law Schools Lament Students’ 
Ignorance of English 

The law schools, as well as the engi- 
neering schools, are increasingly in 
despair over the inability of their stu- 
dents to express themselves clearly. 
Dean Warren, of the Columbia Univer- 
sity School of Law, has devoted more 
than one of his recent annual reports 
to this problem, and in the most urgent 
terms. There must be many who have 
had disappointments in reading the 
legal memoranda and first drafts of 
briefs turned out by their associates— 
and possibly by their partners as well! 
The men of law—a profession which 
is supposed to be able to handle words, 
if nothing else—cannot look down 
their noses at the men of science. In 
any event, all of these signs take on 
an ominous aspect in the light of the 
hard fact that, as the New York Times 
not long ago asserted editorially: “A 
nation, to defend itself in modern 
competition, cannot be satisfied with 
technological competence. It must 
also be literate.” 

As the words poured forth last 
fall at the United Nations, some 
were reminded of an Englishman who 
wrote under the name of George 
Orwell and who has been dead ten 
years. Orwell became most widely 
known through his novel, 1984, but 
many of his essays are equally re- 
warding and should be known by 
more lawyers concerned with the uses 
of language. There is one essay in 
particular which deserves greater cur- 
rency. Written in 1946, it is called 
“Politics and the English Language”. 
Through a devastating analysis of 
specific examples, Orwell shows how 
bad writing can interfere with straight 
thinking about the broad issues of 
world politics that touch ever more 
closely upon us. In the context of the 
impending national effort to improve 
our teaching and use of English, this 
passage is both relevant and timely: 


A man may take to drink because he 
feels himself to be a failure, and then 
fail all the more completely because 
he drinks. It is rather the same thing 
that is happening to the English lan- 
guage. It becomes ugly and inaccurate 


because our thoughts are foolish, but 
the slovenliness of our language makes 
it easier for us to have foolish 
thoughts. The point is that the process 
is reversible. Modern English, espe- 
cially written English, is full of bad 
habits which spread by imitation and 
which can be avoided if one is willing 
to take the necessary trouble. If one 
gets rid of these habits one can think 
clearly, and to think clearly is a neces- 
sary first step towards political re- 
generation. ... 


I suppose that “political regenera- 
tion” is itself an ambiguous phrase. 
Some might take this to mean only 
that if the Democrats could write 
better, they would think better and 
thereby become regenerated as Repub- 
licans. Others might draw a different 
moral. But “political regeneration” 
for Orwell related to those who have 
been seduced by the Communist myth- 
ology and thus placed in danger of 
being encompassed by the life lived 
today by millions of our fellow human 
beings in Russia and China. Those 
were the issues before the General 
Assembly and, so far as can be ob- 
served, we in this country were not 
significantly divided about them. 

When George Orwell wrote 1984, 
he must have had a pre-vision of the 
proceedings at Turtle Bay last year. 
It was in his picture of the police state 
of the future that the words “Double- 
think” and “Newspeak” were created. 
“Doublethink” was the mental process 
by which a person could hold simul- 
taneously in his mind two flat contra- 
dictions and believe both of them. 
“Newspeak” was the official language, 
required to be used by all and de- 
signed not to extend but to diminish 
the range of thought. 

Mr. Khrushchev repeatedly exhibited 
his mastery of both of these arts; and 
Premier Castro showed a flair for them 
which, with a little hard work, could 
become a fully deveioped talent. When 
the latter talked of the American 
preference for “German warmonger- 
ing” and “Japanese militarism” as 
against the wholly peaceful preoccu- 
pations of East Germany and Commu- 
nist China, he was double-thinking 
with a vengeance. And Mr. Khru- 
shchev was projecting duality of 
thought into Newspeak when he said 
that NATO “has assumed the thank- 


less mission of exorcising the spirit of 
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freedom wherever it appears on the 
globe”. 

Ring Lardner had a very sensitive 
ear for the possibilities of this kind of 
use of words. There is that wonderful 
passage of his where, in response to 
the inconvenient question, the unillu- 
minating response comes back: “ ‘Shut 
up’, he explained.” 

To combat these methods of misrep- 
resentation, and to keep the eyes of the 
uncommitted peoples focused upon the 
facts, superior abilities for clarity and 
forcefulness in expression are required. 
We must be better than good. The 
shoddy, the second-rate, even the aver- 
age, will not do the job. Winston 
Churchill’s command of language at 
one perilous moment in history was his 
single greatest weapon against world 
domination by fascism. And, although 
Prime Minister Macmillan is no 
Churchill, Communism faced a formid- 
able tradition of the effective use of the 
English tongue when this highly liter- 
ate man spoke to the General Assembly 
in these words: 


It is therefore as trustee for ordi- 
nary men and women whom we serve 
that we, the so-called statesmen of the 
world, should approach our tasks to- 
day. But if we are to free mankind 
from ignorance, poverty and fear, we 
must at least free ourselves from old 
and wornout slogans and obsolete bat- 
tle cries. . . . I think it right to recall 
for a moment the story of my own 
country.... 

For more than a century it has been 
our purpose to guide our dependent 
territories toward freedom and inde- 
pendence. Since the Second World 
War India, Pakistan, Ceylon, Ghana, 
Malaya, comprising over 510,000,000 
of peoples have, with our help. reached 
the goal of independent life and 
strength. ... 

Gentlemen, where are the repre- 
sentatives of these former British ter- 
ritories: here they are, sitting in our 
midst in this hall.... 


As lawyers, we recognize this as 
powerful argumentation. The language 
is simple and direct; and the state- 
ments of principle are anchored in 
fact. We can believe that the difference 
from the diatribes of the dictators was 
not lost upon the listeners, whatever 
their national loyalties. 

The skilled employment of language 
has, thus, its uses—and at least its 
occasional triumphs—in international 
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diplomacy. We should, at all events, 
have cause for alarm if Dean Barzun 
is right in his feeling that there has 
been, in general, a decline. What are 
we to think of his similar appraisal in 
respect of the law? 

Unlike many laymen, Dean Barzun 
is a wholly sympathetic observer of the 
legal profession. As he puts it: 


...contempt and ingratitude toward 
the interpreters of law is a grave 
fault. It shows ignorance of the long, 
arduous growth, and superior merit of 
an institution to which we 


owe our 


ease and privileges as thinking be- 
ings. The law is a model of intel- 
lectual work, and it is a work of 


words. It is a profession easy to ridi- 
its externals and it is criti- 
cizable, like other institutions, for its 
But as an attempt of 
the esprit de finesse to mold coherent 


cule by 
anachronisms. 


conceptions of the true and the just 
on the restless multiplicity of human 
life, it is a triumph of articulateness 
and exactitude. ... 


It is this very high value placed upon 
the mission and the past accomplish- 
ments of the law which impels the 
Dean to search out the clogs upon the 
law’s most effective functioning. He 
thinks that one contributing cause to 
our bad public relations—our inability 
to get our judicial reform proposals 
voted by the public, the clamor at the 
United States Supreme Court—is a 
prevailing element of moral casualness 
which becomes quickly bored with the 
lawyer’s concern that definite and fair 
procedures be followed in convicting 
criminals or adjudicating rights. But 
his “deeper cause”—and the one rele- 
vant to this inquiry—“is the lowered 
standard of linguistic power, which 
accounts also for the fact that only a 
few judges no longer living—Holmes, 
Brandeis, Cardozo—furnish us again 
and again with the verbal concretions 
of ideas we should be lost without.” 

All lawyers would, I think, take 
pride in this recognition from outside 
the profession that from within it 
come “ideas we should be lost with- 
out”. If the formulation of such ideas 
is one of our essential functions, then 
we cannot devote too much care and 
attention to the protection and im- 
provement of language standards. For 
surely the noblest of all uses of lan- 
guage is to capture and transmit those 








fundamental concepts by which a just 
and peaceful society lives and moves 
and has its being. 


Cardozo’s Six Styles 
of Judicial Writing 

A less flattering aspect of this com- 
ment is that it appears to assume that 
only judicial utterance is significant in 
measuring the law’s linguistic powers. 
But since most good lawyers lead a 
secret double life in which they fancy 
themselves judges of last resort, and 
shape their legal speaking and writing 
accordingly, it is not wholly unfair 
that our literary critics look to judicial 
opinions as the measure of the lan- 
guage abilities of the profession as a 
whole. We have not needed outsiders 
to do this job of identifying the weak- 
the 


strengths, of judicial writing. Judge 


nesses, as well as occasional 
Cardozo himself once made a classi- 
fication of judicial styles in his essay 
on Law and Literature. He thought he 
could discern six in number, ranging 
from the type magisterial or impera- 
tive, at one end of the spectrum, to 
the type tonsorial or agglutinative, at 
the other, this latter being so named 
because of the large part played in it 
by scissors and paste. 

John Marshall was, of course, the 
great exemplar of the former. If any- 
the 
which skill in the writing of English 
can have, he has only to think of 
Marshall. 


and structure to what has become the 


one doubts critical importance 


He gave permanent shape 


leading nation in the world, and he 
did it by the inspired use of language. 
And none knew this better, or lamented 
than those 
wished that shape and structure to be 
of an entirely different kind. John Ran- 


it more bitterly, who 


dolph of Roanoke spoke truly of the 
power of effective writing when he 
said of one of Marshall’s key opinions: 
“All wrong, all wrong, but no man in 
the United States can tell why or 
wherein.” 

Marshall spoke ex cathedra. He did 
not argue. He did not rely upon au- 
thority. He neither remonstrated nor 
demonstrated. He pronounced—and in 
propositions so clear and orderly and 
rational that the debate was over from 
that time forward even though many 
uncomfortable 


people were vaguely 
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about the result. If one recalls the his- 
torical circumstances—a young, strug- 
gling and uncertain country, divided 
but hungry for guidance as to how to 
make its new government work in 
practice—this was a most fortunate 
conjuncture of the times and the style. 

In the large, the 360-odd volumes of 
the U. S. Reports have not fared too 
well in terms of the literary art. A 
disappointingly small proportion of 
that enormous output can put forward 
any claim for recognition as graceful 
and appealing writing. John Frank has 
recently made another classification of 
judicial writing by the Supreme Court. 
His groupings are four in number, 
and he has appended examples of each 
to his book, Marble Palace. The first 
he calls Legal Lumpy, and he is prob- 
ably correct in assigning a great deal 
of Supreme Court writing to this cate- 
gory. Take this one sentence from an 
opinion by Justice Shiras—a judge no 
better nor worse in literary ability 
than most of those who have sat in his 
place: 


The case is thus brought within the 
rule, which this Court has so often had 
occasion to lay down, that the remedies 
in the courts of the United States are, 
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at common law or in equity, not ac- 
cording to the practice of state courts, 
but according to the principles of com- 
mon law and equity, as distinguished 
and defined in that country from which 
we derive our knowledge of these prin- 
ciples, and that, although the forms of 
proceedings and practice in the state 
courts shall have been adopted in the 
circuit courts of the United States, yet 
the adoption of the state practice must 
not be understood as confounding the 
principles of law and equity, nor as 
authorizing legal and equitable claims 
to be blended together in one suit. 


There is one sentence with 128 
words in all, three negatives, and a 
variety of qualifying and tangential 
references. Small wonder that the kins- 
man who was the Justice’s sympathetic 
biographer felt compelled to say that 
Shiras’ technical proficiency and ex- 
perience in the law gave him “no ad- 
vantage as a stylist”; and that his 
“way of presenting his view was more 
competent than charming”. This kind 
of legal writing is widely prevalent— 
and it is by no means confined to 
Supreme Court opinions. 

Frank’s second classification is Legal 
Massive, in which he recognizes Chief 
Justice Stone as an acknowledged ex- 
pert. This is only a part of one of 
Stone’s sentences in this mode: 


Apart from cases involving the his- 
toric public callings, immemorably 
subject to the closest regulation, this 
court has sustained regulations of the 
price in cases where the legislatures 
fixed the charges which grain eleva- 
tors, Bross vy. North Dakota, 153 U. S. 
391; Budd v. New York, 143 U. S. 517, 
and insurance companies might take, 
German Alliance Inc. Co. v. Lewis, 
supra; or required miners to be paid 
per ton of coal unscreened instead of 
screened, McLean vy. Arkansas, supra; 
Rail & River Coal Co. v. Yaple, 236 
U. S. 338; or required employers who 
paid their men in store orders to re- 
deem them in cash... 


and so on through five more instances, 
complete with citations, in this one 
sentence alone, with four more similar 
listings in the sentence to follow. All 
laymen, and many lawyers, leave off 
reading early and reach for the daily 
paper. The drama involved in state 
regulation of prices is hopelessly sub- 
merged. 

The two remaining classifications, 
respectively entitled Rock-Bottom Con- 
temporary and Legal Lucid, I shall not 
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pursue. You can infer their contrasting 
nature from the fact that a quotation 
from Chief Justice Vinson illustrates 
the one, whereas Holmes’ famous and 
glowing words from his dissent in the 
Abrams case exemplify the other. 
Only this last kind of judicial writing 
succeeds in conveying to the outside 
world some grasp of the great work 
the law is about. Most of the time our 
lights are hidden literally 
bushels of words, inexpertly put to- 


gether. 


under 


The failures in this respect are, of 
course, not entirely human. The prob- 
lem has its inherent difficulties. Justice 
Frankfurter 
apologist since he writes always with 


(who need not be an 


the pungency of one who is at home in 
the world of letters) has reminded us 
that “(Literature is not the goal of 
lawyers, though they occasionally at- 
tain it.” And for this he has the author- 
ity of Holmes himself, who said that 
“{O]f course the law is not the place 
for the artist or the poet. The law is 
the calling of thinkers.” Cardozo rec- 
ognized that good judicial administra- 
tion frequently requires “caution and 
reticence”. And, as Frankfurter points 
out, “‘[C]aution and reticence” are 
not the wellsprings of literature, but 
they are indispensable to wisdom in 
law, certainly to wisdom in adjudica- 
tion.” 

Accepting this limitation, however, 
the goal should always be for language 
to be used by lawyers in as effective a 
way as possible. There should be more 
occasions when we do in fact scale the 
literary heights, or at least attain the 
foothills rising above the plain of con- 
ventional expression. What are the 
barriers in our path? 

There are, first, the deficiencies in 
our educational system with respect to 
the teaching of English, to which I 
have already referred. This is a peril 
common to all professions and indeed 
to all persons, whatever their callings. 

A second source of impurities in cur- 
rent speech is the jargon that seems to 
afflict government service. Lawyers are 
peculiarly exposed to it because of the 
close relationship between law and gov- 
ernment and the fact that an increas- 
ingly large number of lawyers spend 
some time in the public service. | 
don’t know what it is about Washing- 


ton that generates these special vocabu- 


laries, but the danger is a real and 
continuing one. The other day I read 
that the Department of Defense lists 
certain amounts appropriated to it by 
Congress as “unprogrammed in no- 
year accounts”. It turns out that this 
means only that these appropriations 
have not as yet been spent. The trouble 
with language like this is that it ends 
up by confusing even those who de- 
vised it in the first place. 

Another word that has crept into 
lawyers’ talk is “finalize”. So far as I 
can discover, it is a word the lawyers 
brought home from World War II as 
a result of their temporary association 
with the military; and now an other- 
wise literate attorney will tell you that 
he is engaged in “finalizing” a con- 
tract. You will not find the word in 
any dictionary, but that alone is no 
objection to it if it is a useful addition 
to precise speech. Language should be 
no more static and frozen than any- 
thing else. But “finalize”, as E. B. 
White has said, is “a peculiarly fuzzy 
and silly word. Does it mean terminate 
or does it mean put into final form? 
One can’t be sure, really, what it means 
and one gets the impression that the 
person using it doesn’t know either, 
and doesn’t want to know.” If we of 
the learned profession of the law start 
allowing our speech to be dominated 
by the civil servants, or by the mili- 
tary, we are surely in trouble. That 
road ends only in Madison Avenue and 
the verbal horrors that modern adver- 
tising has spawned. 

A third factor is the extraordinary 
degree to which a successful lawyer 
may get out of the habit of writing 
anything himself. The evils of ghost- 
writing are by no means confined to 
public officials, although they have the 
same source, namely, the tendency for 
able men to become busy and drawn 
into a daily round of meetings and 
appointments and other enemies of 
creative thought and expression. The 
result is that some of our best men at 
the Bar may be doing very little initial 
composition; and we all know how the 
first draft tends to set the style and 
tone of any piece of writing. 

President Lincoln had readily at 
hand a very gifted young writer in the 
person of John Hay as one of his secre- 
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I have often wondered 


taries. 
would have happened if Lincoln, suc- 
cumbing to the time pressures he was 
under, had asked Hay to work up a 
first draft of something appropriate for 
the dedication of the new military 
cemetery in Pennsylvania. And I doubt 
that the Second Inaugural would have 
come out quite the same if it had been 
first undertaken by the boys over at 
whatever was the Civil War equivalent 
of the Budget Bureau. Good writing is 
a highly personal experience, and it 
does not come from tinkering with the 
product of someone else. The lawyer 
or judge who can write well but doesn’t 
have the time to is lost to the cause of 
better legal communication. 


A Good Style 
Depends Upon the Ear 

A good writing style is heavily de- 
pendent upon the ear. We know that 
a particular piece of prose is good be- 
cause there is a rhythm in it which we 
may not be able to define but which 
we hear nonetheless. We learn to write 
well ourselves by reason of these tones 
we pick up in our reading, but they 
will be missed if we read too fast. A 
further obstacle to good use of lan- 
guage is, thus, the fact that we have so 
much to read these days that we have 
to develop the knack of racing through 
I have seen it said 
that the art of rapid reading, admit- 


a lot of material. 


tedly essential, may well be killing the 
sense of tone in prose as well as in 
poetry. Without that sense of tone, our 
own writing and speech will inevitably 
suffer. There .is one hopeful prospect, 
and that is that we seem to be moving 
to some degree toward a listening 
society rather than one which relies 
The 


record, the 


solely solitary reading. 


radio, the long-playing 


upon 


tape recorder, the television play or 
reading, are seeing to that. If the qual- 
ity is good, the tones emerge, as in 
slower reading by oneself, and the 
cultivation of the ear will go on. 

Now I should not like to be under- 
stood as suggesting that listening can 
ever become an adequate substitute for 
reading. Science is wonderful and it 
unquestionably has many fabulous sur- 
prises yet to reveal, but we can not 
anticipate that a better instructional 
method in the use of English will ever 


be contrived than that of sitting down 
and reading quietly to oneself. What 
is read is, of course, equally critical. 
We have recently had it on the 
authority of a member of the Supreme 
Court that the quality of both the oral 
argument and the briefs before that 
Court in Washington is, on the whole, 
distressingly low. The Justice in ques- 
tion has speculated that this is due to 
the narrowing cultural range of the 
profession, which in turn is a result of 
the restricted reading habits of law- 
yers, both in terms of the small amount 
of time devoted to general reading 
and the ephemeral character of what is 
read. The caliber of presentations to 
the Court, so it is said, tends to be 
higher in lawyers from smaller places. 
If so, this indicates that the pressures 
of urban practice and living are divert- 
ing successful city lawyers from those 
cultural which 


activities leaven the 


single-minded pursuit of the law. 


On the need for breadth in those 
who hear and decide cases, Judge 


Learned Hand has said: 


that it is as 
important to a judge called upon to 
pass on a question of constitutional 
law, to have at least a bowing ac- 
quaintance with Acton and Maitland, 
with Thucydides, Gibbon and Carlyle, 
with Homer, Dante, Shakespeare, and 
Milton, with Machiavelli, Montaigne, 
and Rabelais, with Plato, Bacon, 
Hume and Kant, as with books which 
have been specifically written on the 
subject. For in 


I venture to believe 


such 


matters every- 
thing turns on the spirit in which 
he approaches the question before 


him.... 
Judge Hand would also say, we can 
safely assume, that a lawyer who tries 
a constitutional case these days—and 
who hopes to win—should be similarly 
equipped. For most of us the bowing 
acquaintance with these sources which 
we acquired in college has become 
pretty faint with the passage of years 
and the preoccupations of making a 
living. But I believe we all would rec- 
ognize the truth of the point Judge 
Hand is making. As the law grows and 
takes its shape from the changing and 
developing face of real life, success for 
the practicing lawyer, as also distinc- 


tion for the judge, requires a largeness 
of spirit reflecting sensitivity to the 
wider world of which law is only a 
part. 
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But capaciousness of spirit is noth- 
ing if it cannot be communicated. The 
thinking of great thoughts is incom- 
plete if the thinker cannot tell others 
what they are. The authors on Judge 
Hand’s reading list did both; and one 
of the reasons we read them is for the 
lessons they teach in how to make 
words serve as the instruments of great 
ideas, as the means of making the 
ideas become guides to action in the 
experience of many more persons than 
the original thinkers. The great ideas 
that come from within the law will 
never get outside it unless lawyers have 
some measure of artistry in the use of 
words. 

Lawyers are primarily men of rea- 
son, as artists are primarily men of 
imagination. If we had less of reason 
and more of imagination, we should 
write novels, not wills—dramatic plays, 
not mortgage indentures. Our uses of 
words would be vivid and colorful and 
compelling in their effects upon those 
who hear or read them. 

To achieve effectiveness in the use 
of language, therefore, lawyers have a 
special need to cultivate the imagina- 
tion. Reason must be supplemented if 
it is to be brought to bear with its 
fullest power. The time we can find to 
devote to the artistic triumphs of the 
imagination—the great pictures, sym- 
phonies, literature—is not wasted, even 
in the narrowest terms of professional 
self-improvement. It is thus that those 
faculties are stimulated through which 
we transmit the great and abiding 
messages of the law. 


The law and lawyers deserve a high 
place, because they do generate and 
proclaim ideas which the world would 
indeed “be lost without”. More than 
ever now is our profession under a 
duty to keep those ideas flowing, and 
in a form which persuades that these 
are the rules by which men live in just 
and orderly—but free—societies. There 
can be no nobler employment of lan- 
guage. John Mason Brown has said 
that the great writers in the law “like 
their blood-relations the great word- 
men in literature, have lighted up the 
world for us by using language as a 
beacon”. To keep that flame alive and 
burning brightly is surely a constant 
and urgent concern of every man of 
law. 
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The Electronic Searching of Law 





Although the use of electronic computers in legal research has not yet 
beer perfected, Professor Dickerson believes that computers may be at 
least a partial answer to the problem created by the ever-increasing mass 
of statutory material and judicial decisions that must be consulted to 
determine the law on a given point. He explains just how the computers 


are used in legal research and points out their limitations as well as their 
advantages. [For a general discussion of this subject, the reader is 
referred to the article, “Prepare Now for Machine-Assisted Legal Re- 


search”, by Roy N. Freed, 47 A.B.A.J. 764 (August, 1961).] 


by F. Reed Dickerson * Professor of Law at Indiana University 


Ir IS POSSIBLE that the 83d Annual 
Meeting of the American Bar Associa- 
tion, held last year in Washington, 
D. C., will be remembered best for a 
series of demonstrations held under 
the joint sponsorship of the Associa- 
tion’s Electronic Data Retrieval Com- 
mittee,! The Health Law Center of the 
University of Pittsburgh, The Inter- 
national Business Machines Corpora- 
tion and the United States Patent 
Office. These widely differing organiza- 
tions joined forces to put on one of 
the most unusual legal exercises of 
recent years. This was the first public 
demonstration of the use of modern 
electronic computers to search both 
statutes and case law. 

Why was this so important for law- 
yers generally? 

Two hundred years ago, it has been 
said, a lawyer could carry in a wheel- 
barrow almost all the law books he 
needed te consult in his daily practice. 
Today the same wheelbarrow would 
hardly hold all he needs to consult with 
respect to just one law, the Internal 
Revenue Code. A fund of case law esti- 
mated at 2,200,000 reported opinions 
(increasing at 25,000 a year), 77,000 
key numbers to reckon with, and 
2,000,000 entries in descriptive-word 
indices, all testify that the flood is al- 
ready here. The rising tide of statutes 
and case law is forcing today’s lawyer 
to ask, almost anxiously, what can be 
done to cope with it. 
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Unfortunately, traditional methods 
of search are breaking down, not only 
because they are inordinately time- 
consuming in many cases but because 
they are increasingly inadequate to 
uncover the relevant materials the 
lawyer is looking for. This in turn 
undesirably increases the element of 
chance in the trial of cases and the 
planning of business affairs. 

The solution would seem to be to 
make more accessible and manageable 
the multitude of statutes and case 
materials that cannot be eliminated by 
persuading the legislatures and courts 
to remove needless complexities or by 
publishing a smaller proportion of the 
total number of judicial opinions. 

The general problem is, of course, 
not peculiar to the law. The burden of 
storing and finding information ap- 
pears to be a chronic problem in our 
culture for which there is no single or 
simple solution. What follows is a de- 
scription not of final solutions but a 
progress report on several specific 
approaches that have been successfully 
tested and that, for some kinds of legal 
problems, promise to be economically 
feasible. They are described not only 
because they work, but because they 
offer advantages not previously offered 
by most comparable attempts in non- 
legal fields. Some of these advantages 
are discussed below. Because of the 
pitfalls and unsolved problems still re- 
maining, any claim that the vast ma- 


terials of the law are at last at the 
lawyer’s finger tips would be highly 
premature. 

The following method of searching 
statutes was developed for the most 
part at the University of Pittsburgh as 
an outgrowth of the recent project of 
its Health Law Center to develop a 
comprehensive compilation and analy- 
sis of state laws affecting the operation 
of hospitals. Dissatisfaction with tradi- 
tional methods of searching statutes 
led the Director of the Center,” to 
explore the possibility of adapting ex- 
isting methods of electronic storage 
and retrieval to the searching of stat- 
utes. The result was a system that will 
now be described in terms of a legal 
problem in the field of health law. 

Suppose’ you are a lawyer for a 
hospital association. Suppose your as- 
sociation wants to develop a kind of 
metropolitan hospital the first floor of 
which can be used for drug stores, 
beauty shops, and other small retail 
enterprises. A legal problem arises be- 
cause the association does not want the 
hospital to lose its entire tax exemp- 
tion (it hopes that its tax will apply 
only to the first floor). Unfortunately, 
the local state statute does not permit 
split listing of this kind, and the associ- 
ation, which is considering proposing 
a bill to the legislature, wants to know 
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what other states’ statutes have to say 
on the subject. 

To solve such a problem by tradi- 
tional methods, you would have to go 
to a library having the statutes of all 
fifty states and manually search them. 
This would probably take many hours 
and, in view of the limitations of in- 
dices and legislatures’ tendency to tuck 
particular provisions into unlikely 
nooks and crannies, you would not be 
sure even then that you had found all 
the relevant provisions. You would 
spend a lot of time looking in some 
states for statutes that weren’t there. 

Contrast with this the method of 
statute searching demonstrated at the 
American Bar Association meeting. 
But to understand how the material is 
found electronically, it is necessary 
first to understand how it is stored. 


Output of a Machine Depends 
Upon the Programming 

The first principle of machine re- 
trieval is that, while it may be an 
overstatement to say that nothing can 
be obtained from a machine that has 
not been put into it, it remains true 
that the output of a machine depends 
on its programming and its input. 
In this case the machine was a general 
purpose IBM 650 magnetic tape system 
and stored on one of its tape reels was 
the text of all the state statutes affect- 
ing hospitals. (Ideally, the machine 
should have contained the state stat- 
utes on all subjects, but lack of funds 
limited the demonstrations to a par- 
ticular class. ) 

The statutes were put into the ma- 
chine in this way: First the citation 
and entire text of each statute were 
key punched on punched cards. It 
took many cards to carry each statute. 
Each time the key punch operator 
typed a letter or figure at the top of 
the card, the machine punched two 
rectangular holes below the letter or 
figure in an arrangement that repre- 
sented that character. When the stacked 
cards were fed into the machine, the 
holes triggered the electronic impulses 
that translated the individual charac- 
ters of the text into magnetized spots 
on a revolving reel of magnetic tape. 


The completion of this operation pro- 
duced the “text tape”. 


By an electronic sorting process that 


few lawyers will understand (or need 
to understand beyond its specific capa- 
bilities and limitations), the machine 
next produced a “vocabulary tape”. 
This is a comprehensive word con- 
cordance, an alphabetical index of the 
words actually used in all the statutes 
on the text tape. For instance, all uses 
of the word “partnership” were col- 
lected and each use was identified by 
a number representing the particular 
section of the statute in which it ap- 
peared. The entries for “partnership” 
and its immediate neighbors appear 
like this on the print-out: 


PARTIES 66 122 399 

PARTLY 368 386 391 412 426 
PARTNERSHIP 170 270 
PARTNERSHIPS 66 77 

PARTS 128 362 


Thus, the word “partnership” appears 
in two different sections identified by 
the numbers “170” and “270”. While 
such a vocabulary list appears to be 
an exhaustive and therefore a wholly 
unselective index of every word used 
in the statutes, it omits a number of 
common words that have little or no 
search value. These are words such as 
“a”, “an”, “between”, “by”, “even”, 
“every” and “from”. Otherwise, every 
word is catalogued alphabetically. 

Unlike most  storage-and-retrieval 
systems, this system uses no coding 
and no selective system of classifica- 
tion. There is no table of contents, no 
selective index, and no keyed classifica- 
tion system interposed between the 
searcher and the raw materials stored 
on the text tape. This means that the 
use of the system, unlike several to be 
described later in this article, need not 
await the development of an acceptable 
standard vocabulary or selective classi- 
fication system. It means also that, 
wanting the advantages (and limita- 
tions) of an indexer or classifier, it is 
incumbent on the searcher to ask the 
right questions and couch them in the 
right way. 

Despite their thoroughness and agil- 
ity, these machines are, as IBM ad- 
viser H. Peter Luhn has put it, “in- 
credibly stupid”. For one thing, being 
limited to the manipulation of sym- 
bols, they are wholly incapable, with- 
out specific instructions, of dealing 
with language difficulties such as those 
posed by ambiguities or synonyms, or 
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even such minor word variations as 
misspellings. Accordingly, the searcher 
must be careful to envisage every pos- 
sible word variation in which his 
problem may be couched in the stat- 
utes. This is not an unsuperable bur- 
den if the searcher works, as he must, 
from the printed vocabulary list and if 
the relevant vocabulary is not so 
heterogeneous that it is inordinately 
long. The only barriers between him 
and his materials are the limitations of 
his own imagination and ingenuity, 
limitations that are equally significant 
in traditional search methods. 

The printing of this vocabulary list 
completes the storage phase of the 
storage-and-retrieval process. Of the 
two principal phases it is by far the 
more expensive and time-consuming. 
In terms of traditional search methods, 
this phase is to be compared with the 
writing, editing, printing and publica- 
tion of a state code of statutes. Even 
here, the comparison is favorable to 
machine methods. Apart from the 
initial cost of the machines themselves, 
the big cost lies in the labor involved in 
transferring the text of the statutes to 
punched cards, a cost that can be 
drastically lowered by using punched 
tape that is automatically produced 
when the statutes are initially printed 
and ultimately by using some kind of 
electronic scanner capable of transfer- 
ring printed words directly to tape. 

We are now in a position to ask for 
the answer to our split-listing problem. 


The Crucial Step 
Is Preparing the Inquiry 

The crucial step in machine retrieval 
is to prepare an adequate inquiry. For 
this purpose the machine itself is of 
no help. Moreover, the split-listing 
problem cannot be adequately searched 
in terms of “split listing” because that 
phrase is a colloquialism seldom used 
in statutes. Instead, we must use for 
our main search a more conventional 
legal terminology. This, of course, 
must be drawn solely from the voca- 
bulary list. 

The legal problem involves three 
basic concepts. The first is that of 
“tax”. The second is that of “exemp- 
tion”. The third is that of “partly 
commercial”. The technical problem is 
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to retrieve each state statute that deals 
with all three concepts. 

Here we meet the problem of syno- 
nyms, synonymous expressions, and al- 
ternative methods of description not 
involving the use of synonyms. Be- 
cause not every statute deals with the 
tax concept in the same way, our in- 
quiry must reflect every possible way 
in which that idea has been expressed. 
Working from the printed vocabulary 
rather than the statutes, we _ select 
the following key words (technically 
known as “descriptors” ) : 


Taxable 


Taxation Tax Taxed 
Similarly for the second concept: 


Exemption Exempt Exempting 


Exemptions 
And for the third: 


Portion Partly Commercial* 


Now we ask the machine to list all 
the state statutes that use any word 
from the first bundle of descriptors, 
any word from the second, and any 
Mechanically, 
this is done by putting the question on 


word from the third. 


punched cards and placing them in 
the machine, in the same manner as 
the original text. 

The machine can answer three kinds 
of questions. First, it can tell us how 
many provisions meet the requirements 
of the question. This may be important, 
because a very large number may show 
that the question has been formulated 
too broadly, Second, the machine can 
give us the citations of all the statutes 
covered by the question. Third, it can 
print the text of those statutes. Whether 
we ask for complete text depends on 
the reasonable availability and usabil- 
ity of the text in other forms. 

Figure 1 shows the results of asking 
for the citations and text of the statutes 
relating to the split-listing problem. 
After a restatement of the initial in- 
quiry in code form, it shows all the 
citations and the first part of the text. 

The time taken to insert the inquiry 
cards, process the question, and print 
the answer requires twenty-six minutes 
in this instance, as compared with the 
many hours of research that a manual 
state-by-state search would involve. 
More advanced machines could do the 
same job much more quickly. 
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Figure 1 shows that the inquiry has 
also produced the case of State Tax 
Commission v. Commercial Realty Co. 
The reason is that the text tape also 
includes the relevant case law and this 
particular case happens to meet the 
requirements of the inquiry (‘“‘tax” 
appears in the name of the plaintiff, 
“commercial” in the name of the de- 
fendant, and “exempt” in the case ab- 
stract). Rather than indicate a flaw in 
the system, it points up the fact that 
the machine is not intended to make 
the final selection but only to produce 
a manageable fund of promising ma- 
terials (all that are responsive to the 
specific question), from which the 
searcher makes the final selection. Of 
the nineteen statutes cited by the ma- 
chine some may turn out, on inspec- 
tion, to be of little significance to the 
split-listing problem. This is as it 
should be, because the machine is de- 
signed not to replace legal judgments, 
but to reduce the kind of mechanical 
drudgery that lawyers need to avoid if 
they are to serve their clients adequate- 


904 American Bar Association Journal 


ly. Rather than eliminating the neces- 
sity of thinking through the basic legal 
problem, it highlights the need for 
careful analysis, not only framing 
the inquiry but in evaluating the 
results, 

The great advantage of the machine 
is not alone in the time it saves but in 
its ability to do a more thorough and 
exhaustive research job than is other- 
wise possible. This ability is not sub- 
ject to the limitations imposed by in- 
adequate indexing or the booby traps 
of inept arrangement. 

There is little question that from a 
technological standpoint the system 
works. // the source materials are on 
the text tape and if the searcher does 
a resourceful job of framing his in- 
quiry on the basis of the words appear- 
ing in the vocabulary print-out, the 
machine will produce the results. The 





3. Although “partly” and “commercial” are 
plainly not synonymous, a spot check of the 
hospital statutes showed that in this particular 
context these are alternative methods of de- 
scription. 
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latter “if” may be a big one, however, 
if the searcher is careless in framing 
his inquiry. Although he carries the 
central burden of selecting from the 
text tape all that is relevant to his legal 
problem, he is not necessarily limited 
to a single inquiry. So far as the eco- 
nomics of machine-use permit, he has 
the benefit of such feedback from 
machine answers as the trial and error 
inherent in all research provides. 


What About a “Cascade 
of Irrelevant Materials’’? 
Fears have been expressed that the 
use of inapt or too few descriptors in 
framing the inquiry may produce a 
“cascade of irrelevant materials”. This 
can readily happen. But must an in- 
quiry be inapt? Once the searcher has 
mastered the technical idiosyncracies 
of the machine, which are not extraor- 
dinarily difficult, there is no indication 
that he needs more than the normal 
legal sophistication necessary for con- 
ventional research. He may need less. 
Even under conventional methods the 
searcher is potentially confronted with 
an enormously larger body of irrele- 
vant materials than the machine is 


likely to supply and his ability to cope 
with it ultimately depends on how 








much legal sophistication he brings to 
the problem in the first instance or 
how much he can soon acquire by 
sampling his materials. Fortunately, 
too, the m:chine makes it possible to 
minimize the risk of inundation: It 
can quickly count and report the num- 
ber of available items that would be 
produced by pursuing a proposed ques- 
tion. 

Doubts have been expressed that any 
demonstration that is limited to a series 
of carefully planned exercises can be 
convincing, because such an exercise 
necessarily involves some card stack- 
ing or bootstrap pulling. These doubts 
might have been well founded had the 
demonstrations been so limited. For- 
tunately, they also included a number 
of free searches based on questions 
framed spontaneously by attending in- 
dividuals. Incidentally, some of these 
dramatically illustrated the points 
made in the preceding paragraphs. 

Doubts such as these lead to the 
more basic question of how the dem- 
onstrators could have known how to 
select the relevant descriptors without 
first reading all the statutes. Could 
they have worked merely from the 
Naturally, it 
would have been difficult and perhaps 


vocabulary print-out? 


impossible to frame significant in- 
quiries without some legal knowledge 
beyond a mere acquaintance with the 
vocabulary list. Familiarity with at 
least some of the hospital laws would 
be a normal prerequisite. However, 
this is no more than a searcher using 
conventional methods would have to 
bring to the problem, or soon acquire, 
before he could bypass the “cascade 
of irrelevant materials” and find what 
he is ultimately looking for. More- 
over, being conversant with typical 
hospital laws is a far cry from having 
to read them all. Some conventional 
research is undoubtedly necessary to 
reaching significant results under any 
method, machine or otherwise. 

Who can own such a machine? The 
machine demonstrated costs about 
$600,000 to buy or about $12,000 a 
month to rent. Very few law firms or 
clients can afford this kind of invest- 
ment. On the other hand, what law 
firm or client can afford to underwrite 
the costs of writing, editing, printing, 
and publishing a work such as Me- 
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Kinney’s New York Statutes? Fortu- 
nately, it is unnecessary to own such 
a machine to enjoy its benefits. A 
number of universities and govern- 
mental units already have computers, 
and it is conceivable that local bar 
associations, legal foundations and 
private publishing houses will be able 
to acquire suitable equipment and 
make it available at hourly rates. 

Although much of this is still specu- 
lative, the ultimate test of feasibility 
would seem to be this: Will the costs 
of maintaining such a machine make 
possible use-rates comparable to or 
lower than the cost-rates to the lawyer 
of doing the same research by tradi- 
tional methods? Only experience can 
give the final answer. Although opti- 
mum results depend on keeping the 
machine almost fully occupied, so far 
this has been no problem, because the 
machines are used also for solving 
problems in many fields other than 
the law. 

What kind of legal problem war- 
rants machine treatment? Presumably, 
it is one having one or more of the 
following: great importance, particu- 
larly financial; voluminous source ma- 
terials; source materials unpredictably 
scattered among many jurisdictions; 
the need for exhaustive treatment; and 
the need for quick treatment. 


The Problems of 
Searching Case Law 

For many lawyers the problems of 
research are even more serious for 
case law than they are for statutes. 
What about the feasibility of searching 
case law electronically? 

Technologically, cases could be han- 
dled in the same way: Put the text of 
the opinions on a series of text tapes, 
build a comprehensive vocabulary list, 
and then search the materials in the 
way already described. The difficulty 
here is that the aggregate text of the 
reported cases is vastly more volumi- 
nous and heterogeneous in language 
than that of the corresponding statu- 
tory materials. In fact, the time and 
expense of preparing punched cards 
made it impractical to attempt to re- 
cord, for use in the American Bar 
Association’s recent demonstrations, 
the original text of even a sample of 


court opinions. Moreover, even if 
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punched tapes or electronic scanners 
were practically available for the pur- 
pose, it is not as yet certain that it 
would be desirable to attempt to store 
on tape the text of the vast body of 
case law. For one thing, the great di- 
versity of subject matter and the even 
greater variations in language would, 
in view of the extent of the materials, 
mean that the working vocabulary list 
would approach the dimensions of 
a comprehensive general dictionary. 
Whether the average lawyer would be 
better off with such a system or with 
one such as will now be described is 
difficult to determine. 

It has been suggested that the same 
objections apply also to the statutory 
output of Congress and the several 
state legislatures. This is not so. When 
the vast amount of editorial material 
is subtracted from a state’s legislative 
code or compilation, the amount of 
statutory text remaining is small when 
compared to the amount of judicial 
text in the same jurisdiction. 

Unlike the statutory search, there- 
fore, the systems of searching case law 
demonstrated in Washington involved 
a classification or selective indexing 
system requiring the mediation of a 
case digester. This not only greatly 
reduced the bulk of materials recorded 
on the text tape but gave the searcher 
the help of a professional classifier or 
indexer. On the other hand, the search- 
er was correspondingly inhibited by 
any inadequacies in the work of the 
digester. In this instance, the advan- 
tages were believed to outweigh the 
disadvantages. 

Digested materials were supplied in 
the form of case headnotes (Lawyers’ 
Co-operative Publishing Company), 
general case abstracts (patent design 
law materials from the Bureau of Na- 
tional Affairs and oil and gas mate- 
rials from the Southwestern Legal 
Foundation) or case abstracts couched 
in a specially tailored and standardized 
vocabulary (my own case materials on 
food products liability). Except for 
the patent cases, these case abstracts 
were handled by the techniques al- 
ready outlined for the statutory search. 
The key difference lay in the prepara- 
tion of the headnotes and abstracts be- 
fore committing them to punched 
cards. Because | am more familiar 





Name of Case 


Yochem vy. Gloria, Ine. 


Product 
Water 
*Food 
* Consumer 
Retailer 
Retailer-labeller 
Wholesaler 
Wholesaler-labeller 
Manufacturer 
*Restaurateur 
*Sale 
Service 
Foreign-object 
* Unwholesomeness 
*Latent-defect 
Sealed-container 
Trichinosis 
Staphylococcus 
Undulant-fever 
Botulism 
Typhoid 
Mental-anguish 
Allergy 
Individual-weakness 
*Negligence 
*Breach-of-statute 
Mens-rea-unnecessary 
Deceit 
*Warranty-contract 
Warranty-tort 
Express-warranty 
Sales-Act 
12 
*15(1) 
15(2) 
15(3) 
Buyers-selection 
Commercial-Code 


2-313 





Food Products Liability Case Vocabulary Analysis 


Citation 
134 Ohio St. 427, 17 N.E. 2d 731 (1938) 


2-314 
2-315 
2-318 
Priv-fatal 
Priv-not-fatal 
Priv-ignored 
Priv-public-policy 
Warranty-runs 
Warranty-inures 
3-party-beneficiary 
Advertising-appeal 
Agency 
Others-also-hurt 
Res-ipsa-loquitur 
Prima-facie-case 
Presumption 
No-legal-defect 
Natural-to-product 
Anticipated-defect 
No-causation 
Cause-elsewhere 
Mental-link 
Tampering-problem 
Tampering-Ps-burden 
Tampering-Ds-burden 
D-careful-generally 
No-negligence 
Contributory-fault 
Avoidable-damage 
Noticeable-defect 
Statute-limitations 
No-jurisdiction 
Disclaimer 
Judgment-P 
*Judgment-D 
Afhirmed 


* Reversed 











Figure 2 


with my own materials, | shall discuss 
the search in terms of the cases on 
food products liability. Somewhat sim- 
ilar demonstrations were conducted 
with oil and gas cases by a representa- 
tive of the Southwestern Legal Foun- 
dation.* 

Figure 2 shows the form that each 
of the 260 sample products liability 
cases took before it was transferred to 
punched cards. Each case was thus 
abstracted on a separate sheet contain- 
ing a special seventy-four-word vocab- 
ulary. Such a system provides a fund 
of case abstracts couched in terms rel- 
evant for searching purposes and suf- 
ficiently standardized to eliminate the 
synonym problem. 
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In each case the only inserted ma- 
terial was the name of the case, the 
citation and the name of the product. 
The rest was handled simply by check- 
ing the applicable words in the vocab- 
ulary. The result was a sheaf of cases 
that, if not too bulky, could be quickly 
searched even manually. Thus, one in- 
terested in locating all the contributory 
negligence cases could locate them 
simply by fixing his eye on the tenth 
item from the end and flipping the 
pages. 

From here on, the system was the 
same as that already outlined. The key 
punch operator typed across the top of 
a series of cards the name of the case, 





4. Robert A. Wilson, Director of Research. 




















its citation, the name of the product, 
and each word that the digester had 
checked. For example, the following 
appears on the punched cards cut for 
the case illustrated in Figure 2: “Yo- 
chem v. Gloria, Inc. 134 Ohio St. 427 
17 N.E. 2nd 731 (1938) Water Food 
Consumer Restaurateur Sale Unwhole- 
someness Latent-defect Negligence 
Breach-of-statute Warranty -contract 
15(1) Judgment-D Reversed.” The 
cards were then inserted and the ma- 
terial was recorded verbatim on the 
text tape. 

Again, the searcher prepared his in- 
quiries using only words appearing in 
the vocabulary print-out. In the present 
instance it was discovered that several 
of the punched card abstracts con- 
tained misspellings of the word “restau- 
rateur”, a fact revealed by the vocabu- 
lary print-out. Because the machine 
treated each word variant as a sepa- 
rate word, the searcher interested in 
restaurant cases had to couch his in- 
quiries also in terms of each misspell- 
ing. 

The advantage of the system is that, 
except for the basic seventy-four-word 
vocabulary, it uses no coding and no 
classification system in the sense of a 
hierarchy of classes and sub-classes. It 
is also open-ended in that the digester 
is not restricted to the basic vocabulary 
to describe a case if he finds that addi- 
tional descriptors are necessary. More- 
over, the cards do not have to be pre- 
pared to take account of any item in 
the vocabulary that is not checked for 
the particular case being handled, as 
had to be done under some earlier 
coded systems. 

The presence in the vocabulary of 
unusual expressions such as “Priv-not- 
fatal” seems to deny the assertion, just 
made, that no coding was used. How- 
ever, their presence was required only 
by the fact that as programmed for this 
particular demonstration the machine 
did not recognize word order. Conse- 
quently, word order was preserved in 
particular phrases by hyphenating them 
into a single word. Because the ma- 
chine could not deal with words longer 


than twenty letters, some hyphenations 
also had to be abbreviated. On the other 
hand, machines can be programmed to 
recognize not only word order but the 
distance between words in terms of 





how many other words separate them. 
With more sophisticated programming, 
it would thus be possible to dispense 
not only with coding as such but with 
all unnatural hyphenation and abbrevi- 
ation. 


The Limitations of 
the Machines 

Some of the early test inquiries came 
to grief because they were framed with- 
out careful regard to the words appear- 
ing in the vocabulary print-out. Others 
came to grief because spelling variants 
were couched, like other word descrip- 
tors, in the conjunctive, when they 
should have been couched in the dis- 
junctive. In such cases, the machine an- 
swered, honestly and accurately, “No 
listing”. Inquiries that were phrased 
too narrowly produced few or no cita- 
tions. Those that were phrased too 
broadly produced more than a searcher 
could cope with, and thus suggested 
the desirability of rephrasing the ques- 
tion. All these occurrences underlined 
this fact: These machines cannot trans- 
cend the materials that are stored in 
them and they can answer only the 
specific inquiries (however inapt) that 
are presented to them. Every signifi- 
cant legal judgment must still be made 
by a live lawyer. These legal judgments 
appear to be substantially the same as 
those involved in conventional re- 
search. 

Despite the initial human failures 
and toe stubbing, the machine began to 
produce impressive results. In five min- 
utes we were able to produce all the 
Massachusetts restaurant cases in 
which the transaction was held to con- 
stitute a sale. Similarly, for the recent 
foreign object cases based on res ipsa 
loquitur. 

The search of patent cases was con- 
ducted separately under the guidance 
of the Director of the Office of Re- 
search and Development of the Patent 
Office.> It used a RAMAC 305 and a 
somewhat different method of digesting 
and classifying the source materials. 

The sample used consisted of ab- 
stracts for about 222 decisions on de- 
sign patent law published in the United 
States Patent Quarterly during the past 
twenty years. These abstracts were de- 
veloped in the following way. Legal 
digesters working from case headnotes 
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first extracted what they considered 
the key words. These together with 
the names of the judge and the tribunal 
constituted the search words. Each 
headnote and each key word was as- 
signed a five-digit code number. These 
in turn were grouped in a 485-word 
vocabulary according to key word, 
similar to the vocabulary described 
earlier except that it was produced 
manually and not by machine. Each 
case was then abstracted by reference 
to this vocabulary, which made it pos- 
sible to describe the case by an average 
of only six key words. Next, a punched 
card was prepared to show the code 
number of each headnote in which the 
key word appeared. These cards were 
then fed into the machine for storage 
and later retrieval. 


The RAMAC machine has fifty ro- 
tating discs as its “memory” instead 
of the plastic tape used by the 650. Of 
these only one and a half were used in 
this search. As the Director has ex- 
plained, 


Information is recorded on these discs 
in the form of extremely small differ- 
ently magnetized spots. A series of six 
of these spots, each of which can be 
magnetized in either of two polarities, 
arranged in a circular path, will define 
a distinctive code pattern which repre- 
sents a numeral or a letter of the 
alphabet. A reading head which can 
respond to the magnetized spots moves 
mechanically to a selected disc in re- 
sponse to an instruction fed into the 
machine from a punched card. The 
machine is able to intercompare two 
or more lists and to generate a re- 
sultant list of five-digit numbers in 
response to a question to the file. 


The specific differences between this 
and the other systems are significant 
here mainly because they illustrate the 
wide range of alternatives now avail- 
able. Again, the significant differences 
lie not so much in the operations of 
the machines themselves as in the 
preparation of the legal materials. As 
the Director has conceded, case ab- 
stracts based on original text are likely 
to be better articulated to the substan- 
tive materials than those based only 
on headnotes already prepared without 
this kind of searching in mind. Further- 
more, a system that uses no coding, 
such as that used for the food products 
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liability cases, would seem to be sim- 
pler to set up and operate than one that 
does. A system based on a simple open- 
end vocabulary would seem to be easier 
to develop and, in some areas of the 
law, easier to use than one using a 
classification system built around a 
complicated hierarchy of categories. 

The system used for searching the 
health statutes outlined above avoids 
these difficulties but, so long as it de- 
pends on punched cards, storage of 
the materials requires a lot of time and 
expense. It may also turn out to place 
too heavy a burden on the imagination 
of the searcher. On the other hand, use 
of a professional digester or indexer 
requires, as a bare minimum, the devel- 
opment of a satisfactory vocabulary. 
It is one thing to develop a vocabulary 
for a limited field such as food prod- 
ucts liability or oil and gas. It is quite 
another to develop one for each field 
and then blend them into a reasonably 
consistent whole, which ultimately is 
the only satisfactory solution. Unfor- 
tunately, the existing systems appear 
either to be unnecessarily heterogene- 
ous or to have been developed under 
conditions that require their devel- 
opers to spread themselves too thinly 
across the face of the law and thus into 
areas where they were not always suf- 
ficiently sophisticated. For the time be- 
ing, the best approach appears to be to 
experiment further in limited areas. If 
an adequate job can be done on these, 
there is at least no technological rea- 
son why it cannot be done ultimately 
for the law as a whole. 

All these experiments point up the 
necessity of a common language for 
identification and comparison. How- 
ever much the use of synonyms and 
other variants may enrich the color and 
beauty of language generally, they are 
only impediments in the scientific de- 
velopment of this phase of the law, 
once an adequate expression has 
emerged. 


The Potentialities of 
Electronic Searching 

The potentialities of electronic 
searching are almost staggering. Use 
of these techniques in the searching of 
patent claims in the field of steroids 
during the past three years, entailing 
an average of five minutes a search, has 


shown that machine searching can be 
accomplished at lower cost and with 
much greater accuracy than traditional 
methods. A machine search of the exist- 
ing 2,400 patents in this limited field 
now produces about twice as many per- 
tinent materials as a manual search. In 
other words, even expert human exam- 
iners, working without machines, over- 
look on the average almost half of 
what is looked for. 

We are also on the threshold of even 
more startling developments outside the 
area of mere storage and retrieval. 
Electronic devices are now available 
for analyzing the logical structure of 
statutes and, if a consistent legislative 
vocabulary can ever be developed, it 
will be possible to determine electron- 
ically, for example, what specific pro- 
visions of a complicated legislative 
structure such as the Internal Revenue 
Code need to be changed to effectuate 
a specific substantive proposal. But this 
is another story. Closer to our im- 
mediate concern is the possibility of 
abstracting case law by machines capa- 
ble of identifying significant word af- 
finities by the frequency with which 
particular words appear in proximity 
to each other. 

Many of those who saw or partici- 
pated in the demonstrations in Wash- 
ington were overawed if not over- 
whelmed by a mass of technical data, 
economic considerations and specula- 
tions on their ultimate impact. In fact, 
it would be easy to conclude that the 
whole thing is too complicated, too 
frightening and premature for adop- 
tion. Some may even think that this 
kind of systematization is alien to the 
creative spirit of the common law. 

Fortunately, we do not have to 
choose between committing ourselves 
to the wholesale adoption of electronic 
machine methods or rejecting alto- 
gether the idea of mechanized search. 
Many aspects of the techniques dis- 
cussed in this article are already in use. 
They work. They are practical. They 
are economically feasible. And there is 
a lot to choose from. There are full- 
blown systems suchas those demon- 
strated in Washington. There are less 
complicated systems. There are some 
very elementary systems like the kind- 
ergarten one I have been using for 
many years in the field of food prod- 


908 American Bar Association Journal 


ucts liability. And so we can be highly 
selective. We can be cautious. 

Many of these systems, although still 
in the developmental stage, have ma- 
tured sufficiently that we can feel safe 
in testing them to see to what extent we 
can use them in searching particular 
kinds of legal materials. Ultimately the 
question is no different from that of 
deciding whether it is desirable to in- 
vest in office dictating equipment. 

From these tests, I believe we shall 
discover that, while most specific legal 
problems will continue to call for more 
or less traditional methods of manual 
research, there will be many that are 
of sufficient difficulty, legal significance 
and financial impact to warrant the 
use of mechanical or electronic devices. 
Fortunately, the lawyer will not have 
to own or rent a machine to use it. 

Another lesson drawn from the 
Washington demonstrations is that 
these machines dispense with neither 
the lawyer nor the application of any 
kind of essential legal analysis that a 
lawyer now uses. Nor, on the other 
hand, do they appear to increase the 
burden of legal analysis. Properly used, 
they may enable lawyers to shed much 
of the deadening drudgery that most 
of them would prefer to avoid and that 
in many cases impairs their capacity 
to concentrate on the more crucial as- 
pects of legal analysis that they ought 
to be preoccupied with. 

Finally, it seems clear that these de- 
vices offer no single, simple solution to 
today’s legal searching problems. We 
have much to learn about them. We 
must “make haste slowly”. It would 
be high folly if at any stage lawyers or 
law publishers were to rush to store 
electronically a lot of inadequately pre- 
pared legal materials and then search 
them with inadequately prepared in- 
quiries. Nothing could more quickly 
discredit the fine advances that have 
already been made. 


We owe it to ourselves as lawyers and 
to the public to investigate and selec- 
tively evaluate the rich ore that is being 
mined here. We should do this boldly, 
carefully and with the conviction that 
if we do this job well we shall not only 
make the practice of law more satisfy- 
ing professionally but help to assure 
to the legal profession the full public 
confidence that it deserves to enjoy. 
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The Ninth Session of The Hague Conference 


on Private International Law 


Mr. Dezendorf writes of the work of the Ninth Session of The Hague 
Conference on Private International Law which he attended as an ob- 
server for the United States. He explains how the Conference works, and 
goes on to discuss the possibility of greater participation by the United 
States in the light of the constitutional problems peculiar to a federal 


system of government. 


by James C. Dezendorf * of the Oregon Bar (Portland) 


[HE NINTH SESSION of The 
Hague Conference on Private Inter- 
national Law was held at The Hague, 
the Netherlands, in the Annex to the 
Peace Palace which is the seat of The 
International Court of Justice, from 
Wednesday, October 5, through 
Wednesday, October 26, 1960. 

The eight earlier sessions were held 
in the years 1893, 1894, 1900, 1904, 
1925, 1928, 1952 and 1956. 

The Conference was established as 
a permanent institution by a multi- 
lateral convention adopted in 1952. 
The Convention has been ratified by 
the following nations: Austria, Bel- 
gium, Denmark, Finland, West Ger- 
many, the United Kingdom, Greece, 
Ireland, Italy, Japan, Luxemburg, the 
Netherlands, Norway, Portugal, Spain, 
Sweden, Switzerland, Turkey, the 
United Arab Republic and Yugoslavia. 
(Table in 7 Nederlands Tijdschrift 
voor Internationaal Recht 266 
(1960) ). France has not ratified but 
participates as a member on a de facto 
basis. 

The purpose of the conference is to 
work on the progressive unification of 
the rules of private international law 
(Charter, §1. English text of the Char- 
ter in 102 U. of Pa. L. Rev. 363 
(1954) ). 

The United States is not a member 


of the Conference, but as a _ conse- 


quence of an invitation to join the 





the United 
States Government in 1955, observer 


Conference extended to 


delegations were appointed by the 
Department of State to attend the 
eighth and ninth sessions. 


U. S. Sends 
Five Observers 

The members of the observer dele- 
gation to the ninth session were Philip 
W. Amram, a practicing lawyer from 
Washington, D. C., who is also Chair- 
man of the Advisory Committee to the 
Commission on International Rules of 
Judicial Procedure established by the 
Congress, who was nominated by The 
Bar of the District of 
Columbia; Joe C. Barrett, a practicing 
lawyer from Jonesboro, Arkansas, who 
is a past president of the National 


Association 


Coriference of Commissioners on Uni- 
form State Laws, who was nominated 
by that Conference; Kurt H. Nadel- 
mann of Harvard Law School and New 
York University Law School, who was 
nominated by the American Branch of 
the International Law Association; 
Willis L. M. Reese of Columbia Uni- 
versity Law School, who is also Direc- 
tor of the Parker School of Foreign 
and Comparative Law and is the re- 
porter of the Second Restatement of 
Conflict of Laws currently being pre- 
pared by the American Law Institute, 
who was nominated by that organiza- 
tion, the American Society of Inter- 
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national Law of the American Arbi- 
tration Association, and The Associa- 
tion of the Bar of the City of New 
York; and this author, a practicing 
lawyer in Portland, Oregon, past presi- 
dent of the National Conference of 
Commissioners on Uniform State Laws, 
nominated by the Conference and by 
the American Bar Association. 

The representing the 
member nations were composed of 
leading law school professors, foreign 
office officials, judges, ministers of jus- 
tice and ambassadors. 

While sessions of The Hague Con- 
ference are separated by several years, 
it has a Secretary-General and a per- 
manent office and staff, which are 
financed by contributions made by the 
member nations. The expenses incident 
to ordinary sessions of the Conference, 
except the expenses of the delegations, 
are, under the Charter, covered by the 
Government of the Netherlands. 

The permanent office works under 
the administrative supervision of a 
standing commission of the Nether- 
lands Government, its Commission on 
Private International Law. This Com- 
mission operates as the executive 
committee of the Conference between 
sessions. It fixes the agenda for the 
sessions after consultation with the 
member governments. Ordinary ses- 
sions of the Conference take place 
every four years. Once a subject is 


delegations 


The Hague Conference 


decided upon at a session or by the 
executive committee between sessions, 
the permanent office does the neces- 
sary preliminary work, or a special 
commission is created and entrusted 
with the task of preparing a draft. 
Drafts are communicated to the mem- 
ber governments for their comments. 
A synopsis of the comments received is 
prepared by the permanent office for 
use at the session of the Conference. 
Traditionally, the drafts are prepared 
as draft conventions. A convention 
approved at a session of the Confer- 
ence may then be adhered to by those 
member nations which choose to adopt 
it, and also by non-members if it is an 
“open” convention. Under a decision 
of the Conference made at its 1960 
session, conventions should be drafted 
as open conventions, unless the subject 
matter suggests otherwise, and the pres- 
entation of the text should be in such 
form that the substance can be taken 
without difficulty for introduction by 


way of legislation, if preferred. This 
decision is the result of discussions 
occasioned by a proposal made by the 
United States Observers in 1956 that 
the Conference consider the use of 
uniform legislation in addition to con- 
ventions. 

While until recently the Conference 
and its work were known only to a few 
individuals in this country, no one 
better understood the posture of the 
United States with relation to its capac- 
ity to participate in conferences with 
other nations on the subject of draft- 
ing and adhering to uniform inter- 
national rules of law or conventions 
than the late Professor John H. Wig- 
more. In 1921 when he was Chairman 
of the Inter-State Compacts Committee, 
Professor Wigmore wrote a report to 
the National Conference of Commis- 
sioners on Uniform State Laws which 
still is the outstanding work on the 
subject and which reveals him again 
to be a man of unusual perception. 





1. Professor Wigmore’s report, first the sub- 
title from page 321 of the 1921 Handbook of the 
National Conference of Commissioners on Uni- 
form State Laws, reads, in part, as follows: 


“(D) SUBJECTS REQUIRING UNI- 
FORMITY OF COMMERCIAL LAW 
WITH FOREIGN STATES, AND NOT 
AMENABLE TO FEDERAL LEGISLA- 
TION” 

and now from the body of the report itself 
commencing on page 321: 


“$11. We here start with two assertions: 
First, a most important process of the 
next twenty-five years in the world’s 
affairs will be a vast activity in world- 
legislation; Secondly, into this activity 
the United States of America will enter 
as a self-inflicted cripple, unless certain 
positive measures are first taken to re- 
move this disability. We speak of an 
actual situation—actual both in its facts 
and in its law. We do not merely warn of 
a possible danger and advise a possible 
remedy; but speak of indisputable reali- 
ties and of an indispensable remedy.” 

continuing on page 323: 

“The Federal Legislature has no power 
to adopt an international rule, uniformly 
adopted elsewhere, which shall be actu- 
ally effective throughout this country; 
for its powers are expressly limited. 

“(a) The first one that might help us 
is the power to legislate for interstate 
and foteign commerce. But plainly this 
is inadequate. (1) For one thing, its sub- 
ject is narrow. It does not include the 
vital subjects of criminal police, prop- 
erty, family, labor, corporations, insur- 
ance, commercial paper, and others. (2) 
Secondly, a federal interstate foreign 
commerce rule leaves the local State rule 
still in force. There will always be two 
rules, and therefore diversity of law. For 
example, the thousands of bills and 
checks daily exchanged at the Chicago 
banks are now subject to a Uniform 
Negotiable Instrument law for American 
transactions; but even if the Federal 
Congress had the power to adopt an inter- 
national rule, there would still be a sep- 
arate and often different law for the in- 
struments representing local transactions. 
Thus, the federal commerce power is 
grossly inadequate to give us a share in 
uniform world-legislation. 

“(b) The other federal power is the 


treaty power applied to solve conflicts of 
law. This power has never been exercised 
for that purpose. We have refrained from 
signing the Hague Rules of 1904 for pri- 
vate international law (so-called). The 
Federal Government hesitates to exercise 
this untried power. We should unques- 
tionably try to exercise it, and thus test 
its existence. But whether we have it at 
all is doubtful. And even if we have it, no 
real uniformity is secured by it, but 
merely a uniform rule for solving con- 
flicts of diverse law. 

“These two federal powers, then, are 
so limited that they send us crippled into 
an international legislative conference. 
They can never serve adequately for that 
purpose.” 

and continuing on pages 325-327: 

“The several State Legislatures have 
all the remaining power to make uniform 
our law when desired; but they have 
never exercised that power cooperatively 
for an international rule, and they never 
will. This prophecy may seem extremely 
positive. But it will be remembered that 
all such international uniform rules 
would have to come to our several States 
as rules already adopted abroad inde- 
pendently, and transmitted diplomatically 
to and through our Federal State Depart- 
ment. Now the Federal State Department 
has never even communicated any of 
them to the States; notable examples are 
the Hague Conference Rules of 1904 for 
marriage, divorce, and judicial execu- 
tions. And even if the Federal Govern- 
ment should communicate any of them, 
we may well believe that the State Legis- 
latures, in any appreciable number, will 
never pay effective attention, amidst the 
local pressure of bills, to the Federal com- 
munication of foreign proposals. And 
most important of all, a body of rules 
adopted by European nations, founded in 
part on the Roman civil system, differing 
at vital points from ours, and offered in 
gross, would never be adopted by an 
American State Legislature. 

“Hence, the assertion that for inter- 
national purposes, this mode of securing 
American uniformity is practically out 
of the question. And even were it feasible, 
it is repugnant; for it would consist in 
abandoning our own law and adopting a 
foreign law. There would be no possibil- 
ity of that fair compromise and mutual 
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He concluded that the several states 
might share, by individual action, in 
world legislation, if they availed them- 
selves of the right under Article I, 
Section 10, of the Federal Constitution 
to make agreements or compacts with 
one or more foreign powers, with the 
consent of Congress.! 


One may agree with Professor Wig- 
more that the compact method is a 
possible solution to our problem, and 
that if it were used it would permit 
the United States to participate use- 
fully in international conferences on 
subjects which are beyond the consti- 
tutional power of the Federal Govern- 
ment. 

While his suggested method of hav- 
ing individual states send their own 
delegations to each such international 
conference is theoretically possible, 
and while it would work if it were 
undertaken, the fact that no state has 
so participated in the years that have 





sacrifice and gain which is the only true 
basis for uniformity. 

“(III) We come therefore to the third 
and final assertion,—the necessity of 
using that method by which alone Amer- 
ica can have any substantial prospect of 
obtaining its due share in the shaping of 
world-legislation. That assertion is: The 
several State Legislatures do have the 
power to share, by individual action, in 
world-legislation, if they avail themselves 
of the Constitutional liberty under Art. I, 
Sec. 10, to make agreements or compacts 
with one or more foreign powers, with 
the consent of Congress. 

“$13. State Compacts as the Means of 
Sharing in World Commercial Legisla- 
tion. We now ask your attention to the 
feasible method of procedure, and to its 
obvious utility in giving America a due 
share in necessary world-legislation. 

“(1) Procedure. First of all, Congress 
would by general law give its consent in 
advance that a State may make a com- 
pact with one or more foreign powers 
upon a specified subject of law—let us 
say, for example, the law of warehouse 
receipts. Next, when an international 
conference is called on the law of that 
subject, one or more important commer- 
cial States will, by their legislatures 
authorize delegates to be sent to that con- 
ference to sign a convention. The dele- 
gates will include a senator, a representa- 
tive, and two or three eminent profes- 
sional experts in the legal and commercial 
fields involved. These delegates will have 
voting powers in the conference; hence 
their arguments and votes will avail to 
secure some compromise in favor of 
important American ideas. Finally, the 
draft adopted by the conference will be 
brought back directly to each State Legis- 
lature for ratification. And the personal 
interest of the delegation, the influence 
of the legislative members in the dele- 
gation, and the State pride in having 
shared in a world-conference, will pre- 
sent some strong prospect of securing 
adoption. Thus, the international rule will 
become the rule for that State. There- 
after its acceptance by one or more 
powerful American States for that class 
of commercial transactions will induce, 
and in some cases will compel, other 
States to follow the example. And thus 
uniformity will gradually be attained.— 
Such will be the procedure.” 
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intervened since his report was pub- 
lished in 1921, undoubtedly proves 
that it is impractical. 


Another Method 
of State Participation 

However, a better method may exist 
for state participation in such inter- 
national conferences than that sug- 
gested by Professor Wigmore. 

Most lawyers in this country are 
somewhat familiar with the National 
Conference of Commissioners on Uni- 
form State Laws, which has been in 
existence since 1892. 

All of the states, the District of 
Columbia, and the Commonwealth of 
Puerto Rico are officially represented 
in the National Conference. 

Most jurisdictions have three repre- 
sentatives who are appointed by the 
Chief Executive, usually the Governor, 
by virtue of statutory, or in its ab- 
sence, by general executive authority. 

A typical delegation is composed of 
an outstanding judge, the dean or a 
professor of a leading law school and 
a well recognized practicing lawyer. 

Present and former members of the 
Conference include such distinguished 
persons as Woodrow Wilson, Justices 
Brandeis and Rutledge, and such emi- 
nent scholars as Roscoe Pound, John 
Wigmore, Samuel Williston, George 
Bogert, Albert Harno, Mason Ladd 
and Robert Leflar to mention only 
a few. 

The purpose of the National Confer- 
ence is to promote uniformity in state 
laws on all subjects where uniformity 
is deemed desirable and practical. 

Proposed uniform acts drafted and 
approved by the National Conference 
are submitted to the American Bar 
Association for its approval after 
which they are recommended for 
adoption by the legislatures of the 
several states. 

Many uniform acts drafted by the 
National Conference are now in force 
in all of the states, and the National 
Conference continues to draft uniform 
and model acts which are recognized 
as outstanding contributions to the 
development of uniform laws in the 
United States. 

The National Conference has a 


Committee on Compacts and Agree- 
ments Between States which is avail- 


able to aid in the drafting of compacts 
and agreements between states, and the 
reports of this committee over the 
years contain references to all of the 
compacts and agreements which have 
been entered into between the states. 

Either the National Conference it- 
self or its Committee on Compacts and 
Agreements Between States offer a 
perfect vehicle by which the individual 
states can participate in International 
Conferences concerned with the unifi- 
cation of private international law 
covering areas which are beyond the 
scope of the constitutional power of 
the Federal Government. 

With regard to The Hague Confer- 
ence on Private International Law, as 
is pointed out above, its sessions are 
separated by several years, and the 
drafting of conventions which are con- 
sidered and approved at sessions of the 
Conference extends over a period of 
years, 

No reason is apparent why the draft 
conventions in the course of prepara- 
tion cannot be considered by the Na- 
tional Conference at its annual meet- 
ings. As I visualize it each proposed 
draft could be presented by the Report- 
er or a member of the Special Commis- 
sion of The Hague Conference and the 
views of the representatives of each of 
the states could thus be impressed upon 
the draft during the course of its prep- 
aration and before it is presented to 
a session of The Hague Conference. 

In addition, representatives of the 
National Conference or of its Commit- 
tee on Compacts and Agreements Be- 
tween States could attend and partici- 
pate in sessions of The Hague Con- 
ference where proposed conventions 
previously considered by the National 
Conference are considered and are 
finally approved and adopted. 


A convention approved at a session 
of The Hague Conference after such 
participation by the states at a National 
Conference and by its representatives 
at the final session of The Hague Con- 
ference would truly represent a pro- 
posed rule of private international law 
which could be adopted by each of the 
states with acceptance equal to that ac- 
corded to uniform and model acts 
drafted by the National Conference. 

Another possible approach to the 
problem would be for the special com- 
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missions to draft uniform or model 
acts or rules on the subjects considered 
by and approved at the sessions of The 
Hague Conference and to have the 
states of this country participate in the 
drafting through representatives of the 
National Conference. 

The members of the observer delega- 
tions to the last two sessions of The 
Hague Conference have made this sug- 
gestion to the Conference, and it is now 
under consideration by the staff of the 
permanent bureau and the suggestion 
may come up for further consideration 
at the next session of the Conference 
which will probably be held in 1964. 

It might be unwise for us to wait for 
this alternative approach to materialize 
from within the Conference. 

If world peace through law is to be 
achieved, this country must participate 
in one way or another in every con- 
ference of nations which is attempting 
to improve international legal relations 
or make uniform rules of private in- 
ternational law. 


The Hague Conference 


Only by personal understanding of 
the problems of other nations may we 
be in a position to contribute to the 
development of private international 
law and to the improvement of inter- 
national legal relations. 

We can lose nothing by attempting 
to participate actively in The Hague 
Conference on Private International 
Law, and we could gain a lot. 


The three subjects which were con- 
sidered at the Ninth Session of The 
Hague Conference could all be adapted 
to international compacts or uniform 
or model laws or rules instead of con- 
ventions which could then be approved 
and entered into or adopted by the in- 
dividual states of the United States. 

The first subject considered resulted 
in a convention abolishing the require- 
ment of legalization for foreign public 
documents. The purpose of the conven- 
tion is to eliminate the archaic method 
of proof now in existence for public 
documents of one nation when their 
existence or proof is important in an- 
other. 

The second convention is on the con- 
flict of laws relating to the form of 
testamentary dispositions (wills), and 
the third concerns the power and au- 








thority and the law applicable in re- 
spect to the protection of infants. 

Citizens of each state in the United 
States would profit if the states would 
join with the members of The Hague 
Conference in compacts or agreements 
concerning these subjects, or if they 
were drawn as uniform or model laws 
or rules which could be adopted by the 
states. 

Quite naturally representatives of the 
states or of the National Conference 
cannot expect to participate actively in 
sessions of The Hague Conference un- 
less either the Federal Government or 
the states themselves pay the fair share 
of the United States toward the cost of 
maintenance and operation of The 
Hague Conference, 


The member nations of The Hague 
Conference contribute to the budget 
on the same formula as is used by the 
nations which support the International 
Postal Union. On this basis the United 
States should contribute annually ap- 
proximately $5,000 to the Conference. 

Since there is some doubt as to 
whether the United States as an entity 
is constitutionally capable of adhering 
to conventions approved and adopted 
by The Hague Conference on subjects 







where state law is involved, this coun- 
try’s participation in The Hagué Con- 
ference must be in a form different 
from that of the other present mem- 
bers. 

If the peculiar problem of the 
United States were fairly presented to 
the State Commission and to the of- 
ficers of The Hague Conference, a spe- 
cial or limited membership could be 
created and tendered to the United 
States so that it or representatives of 
the states could participate in sessions 
of The Hague Conference on the basis 
here suggested. Perhaps we would be 
invited to operate on a de facto basis 
as France is doing. 

If the states are to participate in the 
deliberations at international confer- 
ences through the National Conference, 
it may ultimately be well to have its 
Constitution broadened and to have the 
statutory authority of the Commission- 
ers, where it exists, supplemented to 
authorize and direct them and the Na- 
tional Conference to participate in the 
drafting and approval of international 
compacts or uniform or model laws or 
rules, subject, of course, to legislative 
approval of any compacts, uniform or 
model laws which are so drafted and 
approved. 
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BRIEFING AND ARGUING FED- 
ERAL APPEALS. By Frederick Ber- 
nays Wiener. Washington, D. C.: The 
Bureau of National Affairs, Inc. 1961. 
$11.75. Pages 506. (Reviewed by 
Owen Rall, of the Chicago Bar, who 
is now serving as President of the 
Illinois State Bar Association.) 

A previous version of this work 
which was published in 1950 and en- 
titled Effective Appellate Advocacy, 
immediately established itself as the 
standard work on brief writing and 
oral arguments. 

The present volume, published on 
June 30, 1961, concentrates on federal 
cases but loses nothing of value to the 
practitioner from that fact because ad- 
vocacy is advocacy in whatever forum 
it is practiced. In fact, since successful 
advocacy is in essense the ability to 
persuade, this volume is valuable read- 
ing for every lawyer, in and out of 
court, because every lawyer’s practice 
involves the organization of material, 
the marshalling of arguments and per- 
suasion—persuasion of clients, of other 
lawyers, and other lawyers’ clients, and 
not simply the persuasion of judges. 

Concentrating his discussion of ad- 
vocacy on federal court cases frees the 
author of the necessity of attempting to 
cover the variant details of state court 
procedures, but the principles the book 
discusses are readily applicable by a 
state court practitioner to the specific 
problems of his own reviewing courts. 

This is “not, however, a_ practice 
manual. It is devoted to the writing 
of effective briefs and the making of 
successful oral arguments. A notable 
feature of the earlier work was a large 
number of specimen briefs, petitions 
and oral arguments which occupied 
more than half the volume. Happily, 
the revised volume refers to these ex- 
amples so that the older volume con- 
tinues its useful life and saves space in 
the new volume for newer and equally 
pertinent specimens. 


The author’s eleven years, since the 


first publication, of added successful 
experience in the appellate courts of 
the federal system, with especial em- 
phasis on cases in the United States 
Supreme Court, enable him to furnish 
in the new volume numerous examples 
of the successful application of old 
principles in current cases. In a few 
instances the author has modified his 
treatment of a subject, but the im- 
provements in this volume over the 
earlier version consist largely in the 
treatment of additional subjects, the 
elaboration of principles previously 
discussed and the furnishing of up-to- 
date and, of course, specific illustra- 
tions to drive home the correct tech- 
nique to be used in a similar situation. 

The most radical change of the 
author’s position is on sex. In the 
earlier version in discussing methods 
of rehearsing for an oral argument he 
stated (page 200) that “no particular 
method will work well for every person 
but I do feel fairly positive that any 
Little Woman is almost certain to be 
too full of admiration to be usefully 
critical. . . . No, if you want useful 
criticism rather than just fawning ad- 
miration, you had better not rely on 
the sex”. 

Now, being married to one to whom 
the new volume is dedicated (Doris, 
Best friend and most perceptive critic”) 
the author says (page 309) : 


It all depends on the lady’s quali- 
ties. If she is either an able lawyer in 
her own right, or knows enough about 
law to be able to understand what it 
is you are talking about, and if—and 
this is the all-important point—and if 
she has a sure instinct, then her re- 
actions, not only to particular phrases 
but also to particular arguments, will 
immeasurably assist you in improving 
your argument. 


And on the same page he confesses 
that “I rehearse with my wife, all the 
way from ‘May it Please the Court’ 
down through ‘Accordingly, the judg- 
ment below must be reversed’ ”. 
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The sprightly and sparkling infor- 
mality throughout the original volume 
is preserved without loss of accuracy 
and thoroughness. An explanation of 
the great readalility of this author’s 
works is doubtless found in the au- 
thor’s confession (page 64) that “so 
far as. 1 am personally concerned, | 
write, for better or worse, entirely by 
ear”. 

Advising that “you can’t write an 
argument without arguing”, he nails 
the point down picturesquely (page 
65): “You simply can’t write an argu- 
ment on a la-di-da basis or after the 
manner of that well-known Milque- 
toast, the soft-toned shortstop”. 

Other effective passages chosen at 
random follow: 

The author refers (page 101) to 
“the pretzel-bending of statutory pro- 
visions” and to “the Government law- 
yer who will actually wear the striped 
pants and emit the sound effects” (page 
135). 

The Federal Register and Code of 
Federal Regulations now eliminate 
“danger of further hidden-ball plays” 
(page 176). 

At another point he contends that 
certain of his observations then under 
discussion are not “subject to the dis- 
count normally applicable to post- 
mortem recriminations made by the 
licked lawyer” (page 181); also, “If 
the draft outline won’t wash, your case 
needs further and clearer analysis” 
(page 201). 

Again, “the court is perhaps not 
equally alert when appellant rises be- 
cause at that point there is generally 
a certain amount of intellectual clear- 
ing of the throat, so to speak” (page 
287). 

“Counsel simply cannot afford to 
have a litter of intellectual kittens in 
the courtroom while he is arguing his 
case—certainly not if he expects to win 
it for his client” (page 299). 

Concerning time consumed by the 
court’s questions during oral argu- 
ments, he states (page 301): “The 
governing principle has been that 
counsel is not entitled, as of right, to 
compensation for time taken by judi- 
cial eminent domain”. 


* * * 


“The object of an argument, after 
all, is not to show the court what a 
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wonderful fellow the lawyer is; it is 
to show the court what a wonderful 
case the client has” (page 311). 

* * aoe 


“A courtroom is a mighty uncom- 
fortable place for working off a hang- 
over” (page 315). 

* car 

“But a decent respect for the bench 
requires that the lawyer’s suit be dark 
and reasonably conservative, and that 
his tie be not too strikingly chromatic” 
(page 338). 

Similar pungent passages, not dig- 
nified nor downgraded by quotation 
marks, keep this book from being 
stodgy and add to, instead of detract- 
ing from, the clear communication of 
the author’s well-thought-out admoni- 
tions to both the initiate and the neo- 
phyte. 

The book itself follows rigidly the 
author’s advice about writing a brief: 
good organization, specific statement, 
accurate documentation for every state- 
ment made, clear, concise English 
leaving no doubt of the writer’s mean- 
ing, and careful elimination of typo- 
graphical errors. 

The portion of the book on oral 
argument continues to be a most valu- 
able contribution, because here so 
much is art, and so little is dogma or 
routine. Just as an artist might have 
trouble telling a neophyte how to paint 
a picture, so a master of oral argument 
which Mr. Wiener certainly is, might 
have great difficulty in transmitting to 
a reader the technique of a good oral 
argument. But by clear analysis of the 
problem of oral persuasion, by a list 
of do’s-and-don’ts, by specific exam- 
ples, and by telling precisely how he 
himself goes about formulating, com- 
posing, rehearsing and delivering an 
oral argument, the author is immeas- 
urably helpful to every lawyer—experi- 
enced and inexperienced—in his own 
preparation and delivery of an oral 
argument. 

That the author’s illustrations of 
various petitions, briefs and oral argu- 
ments draw heavily on his own experi- 
ence is not only understandable but 
desirable. How better can he prove 
the soundness of what he advises other 
lawyers to do than by the use of his 
own successful experience? 

Since this experience has been a rich 


one, since the book cites practically all 
of the available material in the field— 
particularly in the field of oral argu- 
ment—and since the fresh illustrations 
and expanded treatment of the many 
matters treated in the earlier volume 
are both informative and stimulating, 
even those who already own the orig- 
inal 1950 version will wish to possess 
and read the new Briefing and Argu- 
ing Federal Appeals. 


A pvocacy AND THE KING’S 
ENGLISH. Edited by George Ross- 
man. Indianapolis: The Bobbs-Merrill 
Company, Inc. 1960. $12.50. Pages 976. 
(Reviewed by Victor B. Levit, of the 
San Francisco Bar. Mr. Levit is a 
1953 graduate of the Law School of 
Stanford University.) 

This book is a collection of writings 
on the various phases of the practice 
of law wherein the English language is 
employed. It joins a number of other 
books published in the last few years 
dealing with this general subject: Ger- 
hart, The Lawyer’s Treasury (1956) 
[Selections from the American Bar 
Association Journal]; Introduction to 
Law (1957) [Selected essays from the 
Harvard Law Review]; Davenport, 
Voices in Court (1958) ; London, The 
World of Law (1960). 

The selections for this book were 
made by an organization known as the 
Scribes, a group of distinguished law- 
yers and judges who have written for 
publication themselves. Any part of 
the practice of law involving the use of 
good English (and what part doesn’t? ) 
is considered within the legitimate 
scope of this work. The subject head- 
ings include (1) inspirational; (2) 
trial brief; (3) trial; (4) appellate 
briefs and oral argument; (5) the 
appellate process and judicial opin- 
ions; and (6) the ethics of advocacy. 
The specific selections range from the 
very practical—handling the medical 
witness, to the more philosophical— 
language and the law. 

Unfortunately it is questionable 
whether this book will serve its avowed 
purpose of acquainting the Bar with a 
better understanding of the use of 
language. First, the title is not one 
calculated to disclose the true nature 
of the materials contained between the 
covers. But even more important, the 
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selections themselves do not appear to 
have been well chosen. And there are 
too many—sixty-five selections running 
976 pages (after the advice to the ad- 
vocate at the beginning to “be brief”). 
In this reviewer’s opinion the works 
mentioned at the beginning of this re- 
view are more readable and more like- 
ly to inculcate better English habits 
than the book at bar. 

Some well-known favorites are in- 
cluded: John W. Davis, “The Argu- 
ment of an Appeal”; and Charles P. 
Curtis, “The Ethics of Advocacy”, to 
name only two. But many of the selec- 
tions are duplicative of each other, 
particularly with regard to appellate 
briefs and oral argument. Forty-three 
of the sixty-five selections are found 
under this heading. Yet many of the 
other sections are also deserving of 
more adequate treatment. And _ the 
“how to do it” approach of virtually 
every article makes for less interesting 
reading. 

Advocacy and the King’s English is 
a book each lawyer will want to be 
acquainted with, for it contains many 
selections which will be helpful to him 
in better practicing his profession. But 
like most other things connected with 
the practice of law, the best way to 
learn is to do and not merely to read 
about it. 


JUVENILE VANDALISM. By John 
M. Martin. Springfield, Illinois: 
Charles C Thomas. 1961. $6.50. Pages 
145. (Reviewed by Charles H. Drum- 
mey, of the Providence, Rhode Island, 
Bar. Mr. Drummey is Reporter of 
Decisions for the Rhode Island Su- 
preme Court and has been a member 
of several commissions to revise state 
laws.) 

The face of our land is scarred, Not 
only the face, but our spirit bears the 
wounds emblematic of the senseless 
destruction inflicted by young delin- 
quents. The material loss runs into the 
millions. The erosion of the spirit is 
even more serious. Because of this the 
author has written a sincere and 
thoughtful analysis, supported by sta- 
tistics compiled by reliable agencies. 

The primary setting for the study is 
the Bronx, New York City. Out of 
7,112 cards in the juvenile delinquent 
index for that area, in the year 1955, 
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there were 291, or 4.1 per cent, con- 
cerned with acts of vandalism. Most 
of the vandals were young males be- 
tween the ages of 11 and 15 years, the 
mean age being 12.94 years. More- 
over, most of the participants were of 
the white race. 

The author breaks down the types 
of vandalism into three categories, 
namely, predatory, vindictive and wan- 
ton vandalism. Each of these types is 
analyzed and factual details of the 
participation of certain boys is re- 
ported. It would seem that in the 
Bronx, at least, a part of the vandalism 
arises from membership in or associ- 
ation with “gangs”. Participation of 
delinquents in this particular area may 
not be wholly typical of all parts of 
the United States. However, it is prob- 
able that the motive or springboard 
which sets delinquents into motion is 
similar everywhere. Much vandalism 
would seem to be caused by minors 
who live in homes where tension exists 
and in low-income areas where dis- 
content and frustration arise for vari- 
ous reasons and find vent in anti- 
social behavior. 

The author suggests remedies. One 
calls for action by people within the 
afflicted community, aided by agencies 
and organizations which have the fi- 
nancial means to support community 
programs. He believes that leadership 
should be inspired by men and women 
who live or work there, even suggest- 
ing that young people who are on pro- 
bation because of juvenile delinquency 
be encouraged to participate in the 
awakening and rehabilitation of their 
communities, 

Nothing much is expressed about the 
lack of discipline in the homes. Per- 
haps there are too few woodsheds ex- 
tant. Lack of parental care and re- 
sponsibility is rather implied. 

After reading this volume we recog- 
nize a failure to impart to our youth 
a culture and gentility of spirit com- 
mensurate with the vast expenditure of 
money and effort which go into our 
attempt to educate them. Outside of 
children who are emotionally or men- 
tally disturbed, and whose treatment 
must be clinical, what is to be done? 
One would gather that the author is 
seeking how to plant the seeds of kind- 
ness, courtesy, discipline and_ self- 


restraint which should be engendered 
in the home and nurtured by our 
schools, churches and other organiza- 
tions. For these are the antidotes to 
hatred, envy and covetousness, spawn 
of men imbued with the desire for 
wealth and power no matter how 
acquired. 

One may ask if the race for wealth, 
status and power is the heritage we 
offer our youth. If so, is this a sign 
of decay and eventual destruction? If 
we have too long gloried in material 
resources and power, if we have de- 
claimed too often about wealth and 
super-standards of living, should we 
not pause and attempt to present a new 
goal to the coming generation, a new 
lamp of learning, one which lights the 
way to the beatitudes rather than to 
the cardinal sins? 

That, I think, the author would in- 
spire from the factual background he 
has painted. The book is recommended 
to all persons whose duty or preoccu- 
pation is concerned with the alarming 
spread of juvenile delinquency. 


in 

Tue FUTURE OF MANKIND. By 
Karl Jas)e:s. Chicago: University of 
Chicago Press. 1961. $5.95. Pages 342. 
(Reviewed by Victor H. Palmieri, of 
the California Bar. Mr. Palmieri is 
Vice President of the Janss Corpora- 
tion, one of the largest real estate cor- 
porations in the country.) 

This is a book written “to reach 
those everywhere who do their own 
thinking”. Hopefully, this qualifies at 
least a substantial number of lawyers, 
because lawyers should read this book. 
Not alone because it offers a profound- 
ly thoughtful analysis of the free 
world’s problem of survival; more, I 
should say, because it provides enough 
fresh arguments on subjects such as 
the U.N. aid to underdeveloped na- 
tions, disarmament, etc., to allow one 
to dominate conversation at the lunch 
table for several weeks running. 

The author is described on the 
jacket as the only psychiatrist-philos- 
opher of our time and the originator 
of German existentialism. We are also 
told that this book was written to 
elaborate a lecture broadcast in 1956 


and that, when originally published in 
Germany in 1958, it evoked reactions 
ranging from the Peace Prize of the 
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German book trade to “savage attacks 
from opponents of German rearma- 
ment and of the Western alliance”. 
These points are worth noting because 
their relevance is apparent after read- 
ing the book, a fact not altogether 
characteristic of jacket blurbs. 

Jaspers’ point of departure is what 
he calls “the new fact”—i.e., the 
“atom bomb” and the possibility it 
presents of total annihilation. His 
basic concern is the question of how 
the free world can equip itself to avoid 
the peril without compromising the 
cause of freedom. 


The atom bomb, as the problem of 
mankind’s very existence, is equaled 
by only one other problem: the threat 
of totalitarian rule . . . with its terror- 
istic structure that obliterates all lib- 
erty and human dignity. By one, we 
lose life; by the other, a life that is 
worth living. 


To probe the dilemma, the author 
first discusses a number of topics that 
he sees at the surface of the problem 
of international relationships—topics 
which he concedes “lead to dead ends”. 
Among these are the matter of arms 
control (“controls and the totalitarian 
form of government are mutually ex- 
clusive”); national sovereignty (“war 
can be eliminated only if there is a 
supreme legal authority that can re- 
place violence with law”); and ethics 
and the spirit of self-sacrifice as fac- 
tors in the shaping of human destiny 
(“nothing that man is and does is quite 
without political significance”) . 

Second, Jaspers analyzes various as- 
pects of the present world situation, 
shredding, in the process, some of our 
most cherished illusions concerning 
such matters as the balance of military 
power, colonialism, coexistence, neu- 
tralism and the U. N. Third, having 
shown that world politics is a moral 
shambles (including even the most 
righteous postures of the U. S.), he 
makes an emphatic, but not altogether 
easy-to-follow, plea for “a new way of 
thinking”, an “encompassing rational 
thinking that transforms man in his 
entirety”. 

It would be fruitless, not to say friv- 
olous, to attempt to comment on the 
merits of Jaspers’ basic philosophic ap- 
proach within the limits of five hun- 
dred words. This is a deep book and 
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an important one. It carries the anxious 
voice of the older culture that now 
looks westward for leadership in the 
struggle for freedom. The questions it 
poses are the critical questions of our 
time. Jaspers warns that he has “no 
consoling final answer”. 

I wonder, however, if it is possible 
to improve on the answer he gives to 
the question many Americans seem to 
regard as the hardest of all—whether, 
when the nuclear showdown comes, to 
risk destruction of human existence by 
resistence to totalitarianism, or to sub- 
mit on ‘tae ground that human life 
should continue at all costs. 

“My own thought . . . is that man, 
unlike the animals, is always free to 
take any risk for his freedom. . . . Man 
is born free, and the free life that he 
tries to save by all possible means is 
more than mere life.” 


JUSTICE AND THE LAW: AN AN. 
THOLOGY OF LEGAL POETRY 
AND VERSE. By Percival E. Jack- 
son. Charlottesville, Virginia: The 
Michie Company. 1960. $7.50. Pages 
563. (Reviewed by Eugene C. Gerhart, 
of the Binghamton, New York, Bar, a 
member of the Board of Editors of the 
American Bar Association Journal.) 

Lawyers are not the only writers on 
subjects related to law. Mr. Jackson’s 
anthology of legal verse includes an 
impressive array of authors. In his 
volume we find poems by John Quincy 
Adams, Stephen Vincent Benet, Judge 
Curtis Bok, Emily Dickinson, Ralph 
Waldo Emerson, Eugene Field, Ben- 
jamin Franklin, Philip Freneau, Wil- 
liam Lloyd Garrison and Edgar A. 
Guest. In addition there are verses by 
Bret Harte, Oliver Wendell Holmes, 
the father of Justice Holmes, by Perci- 
val E. Jackson himself, Francis Scott 
Key, Henry Wadsworth Longfellow, 
James Russell Lowell and Archibald 
MacLeish. 

It may come as something of a sur- 
prise to know that these famous liter- 
ary poets of English and American 


literature have written verses on law 
and justice: Edwin Markham, Edgar 
Lee Masters, Christopher Morley and 
Ogden Nash. Paul Revere is included, 
along with the late Donald R. Rich- 
berg, who, unknown to many of his 
lawyer friends, himself published an 
anthology of his own poetry. Here, 
too, the reader finds Damon Runyon’s 
work and that of John Godfrey Saxe, 
along with Carl Sandburg, Louis Un- 
termeyer, Mark Van Doren, Walt Whit- 
man and John Greenleaf Whittier. Mr. 
Justice Story of the United States Su- 
preme Court is included with no less 
than six poems of his own composition. 
Certainly no reader will deny that the 
poetic Muse has inspired poetry on 
law and justice. 


The book is arranged in a series of 
titles or topics which include justice, 
law, law students, the lawyer and the 
lawyer at work, as well as lawyer and 
client, the courts, judges and various 
aspects of legal pleading. Witnesses 
and trials, as well as jurors and legal 
process are also included. There are 
even poems on statutory law, of all 
things! Litigation comes in for its 
share of versification. The author has 
collected poems on such unpoetic sub- 
jects as corporations, contracts, debts, 
matrimony, divorce, probate and wills, 
real property, crime and punishment 
and torts. Ladies, of course, get their 
fair share of attention in the anthology. 
Semantics and the reports of poetic 
cases end the twenty-five subjects in- 
cluded in the table of contents. 


One meets in verse form the ubiqui- 
tous “country lawyer”. Here for ready 
reference is Carl Sandburg’s famous 
poem telling us that lawyers know too 
much, and asking the question, “Tell 
me why a hearse horse snickers haul- 
ing a lawyer’s bones.” Here we find 
poems to the old-fashioned lawyer, an- 
other telling how the lawyers got their 
patron saint—the Devil! The reader 
will find numerous interesting verses 
involving a variety of subjects near 
and dear to the lawyer’s heart, includ- 
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ing, among others, these: fees, the 
lawyer's green bag, Harvard Law 
School, Chief Justice Marshall, David 
Dudley Field, Lord Coke, William 
Blackstone, his library, his law books 
and his love. Also here is Whittier’s fa- 
mous and allegedly autobiographical 
poem, “Maud Muller”. Sentimental 
verses about old law offices and the 
will also be found. The 
Supreme Court of the United States 
itself is honored in poetry. Edna St. 
Vincent Millay, no doubt during the 
period of President Roosevelt’s Court- 
packing plan, wrote verses included in 
this anthology, claiming: 


courthouses 


Mortality corrupts! How often 
Do you meet a man of eighty with his 
faculties unimpaired? 


Perhaps she would have enjoyed the 
story of Justice Holmes’ remark to 
Justice Brandeis: “God! to be seventy 
again, Louis!” 

Cases come in for their fair share of 
poetic immortality in this anthology. 
The Scottsboro case is covered more 
than once, and legal officers such as the 
district attorney, the traffic cop, the 
sheriff and others come in for their bit 
of memorializing. Also included are 
poetic wills and pleadings in verse 
which are on file in some of our county 
courthouses. That pestiferous verbal 
fraction, “and/or” is also immortal- 
ized in Mr. Jackson’s anthology. 

This collection of legal verse is amus- 
ing, interesting and provides a happy 
hour for browsing. Speakers and writ- 
ers will find it of interest for composing 
an apt reference in verse or a patriotic 
or humorous reference to almost any 
aspect of the Law they may choose. 

We only regret that Lord Neaves’ 
delightful poem, “The Jolly Testator 
Who Makes His Own Will” does not 
find a place among Mr. Jackson’s 
verses. However, Dean William L. 
Prosser’s collection, The Judicial Hu- 
(Boston: Little, Brown and 
Company, 1952), at page 246 does 


contain it, 


morist 





Review of Recent 
Supreme Court Decisions 


Antitrust law... 
scope of relief 

United States v. E. 1. du Pont de 
Vemours and Company, 366 U. S. 316, 
6 L. ed 2d 318, 81 S. Ct. 1243, 29 Law 
Week 4434. (No. 55, decided May 22, 
1961.) On appzat from the United 
States District Court for the Northern 
District of Illinois. Judgment vacated 
and cause remanded. 

This decision, culminating the Gov- 
ernment’s long antitrust suit against 
du Pont’s ownership of 23 per cent of 
stock in General Motors, vacated the 
judgment of the District Court which 
had ordered a partial divestiture of du 
Pont’s General Motors’ holdings. The 
Supreme Court held that only complete 
divestiture would provide adequate re- 
lief. 

In 1957, the Court held that du Pont 
had violated Section 7 of the Clayton 
Act because its ownership of General 
Motors stock had led to insulation from 
free competition of most of General 
Motors’ market in automobile finishes 
and fabrics, a condition likely to cre- 
ate a monopoly. In its 1957 decision, 
the Court did not determine what equi- 
table relief should be granted. Instead, 
it remanded the case to the District 
Court, observing that the “District 
Courts . . . are clothed ‘with large dis- 
cretion to model their judgments to fit 
the exigencies of the particular case’ ” 
The present decision, however, over 
the vigorous protest of Mr. Justice 
Frankfurter, held that the District 
Court should have ordered complete 
divestiture of the General Motors stock. 

The District Court had considered 
two plans of relief. The Government 
wanted total divestiture of du Pont’s 
63,000,000 proposing — that 
about two thirds be distributed pro 


shares, 
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rata to the generality of du Pont share- 
holders in the form of dividends over 
a ten-year period. The other third— 
stock that would have gone to appellees 
Christiana Securities Corporation and 
the Delaware Realty and Investment 
Company — was to go to a _ court- 
appointed trustee to be sold gradually 
over the same period. Du Pont pro- 
posed partial divestiture in the form of 
a so-called “pass-through” of voting 
rights, whereby du Pont would retain 
ownership of the General Motors stock, 
including the right to receive dividends 
and a share of the assets on liquida- 
tion, except the right to vote. The right 
to vote would be “passed through” to 
du Pont’s shareholders proportionally 
to their holdings of du Pont’s own 
shares. Two amici curiae, appointed 
by the court to represent the share- 
holders of du Pont and General Mo- 
tors respectively, proposed in addition 
to the du Pont plan that the du Pont 
shareholders be allowed to exchange 
their du Pont common stock for a new 
class of “du Pont Special Common”, 
plus their pro rata share of du Pont- 
owned General Motors common. 

After several weeks of hearings, the 
District Court concluded that the in- 
come-tax consequences for du Pont 
stockholders and the serious danger of 
depressing the market value of the 
stock of both companies made com- 
plete divestiture undesirable, and ac- 
cordingly it adopted the du Pont pro- 
posal with significant modifications, in 
particular making provision to prevent 
interlocking directorates and to pro- 
hibit officers and directors of du Pont 
and its two holding companies from 
voting any of the du Pont-owned Gen- 
eral Motors stock. 

The opinion of the Supreme Court 
was written by Mr. Justice Brennan, 
who also wrote the Court’s 1957 deci- 
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sion. The Court said that the key to 
the whole question of an antitrust 
remedy is the effectiveness of the meas- 
ures taken to restore competition, and 
economic hardship cannot justify the 
remedy if it fails to restore competi- 
tion. In this case, the Court went on, 


“ 


the “pass-through” provision was not 
“It cannot be 
gainsaid that complete divestiture is 
peculiarly appropriate in cases of stock 


acquisitions which violate § 7”, the 


an effective remedy. 


Court said, since that section outlaws 
a particular form of economic control, 
namely, stock acquisitions that tend to 
create a monopoly. The Court added 
that there would be little assurance of 
the dissolution of the intercorporate 
community of interest of the two com- 
panies under the partial-divestiture 
plan, since the du Pont shareholders 
would also be General Motors voters 
and it would be in their interest to vote 
in such a way as to induce General 
Motors to favor du Pont. The Court 
also refused to accept the argument 
that the District Court’s supplementary 
injunctive provisions were adequate to 
make the “pass through” effective. The 
public interest should not be required 
to depend upon the “often cumbersome 
and time-consuming injunctive rem- 
edy”, the Court declared, particularly 
since once the Government has estab- 
lished a violation of law, “all doubts 
as to the remedy are to be resolved in 
its favor”. 

Mr. Justice Clark and Mr. Justice 
Harlan took no part in the considera- 
tion or decision of the case. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Whittaker and Mr. Justice 
Stewart, wrote a dissenting opinion 
which argued that the District Court 
should be reversed only if it had clear- 
ly abused its discretion, which it had 
not. The dissent considered the eco- 
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nomic consequences of total divestiture 
at some length, maintaining that, on 
the balance, total divestiture was not 
in the public interest beca‘ase of the 
severe income-tax consequences for 
thousands of innocent du Pont share- 
holders and the danger of severe de- 
preciation of the value of the stock of 
both corporations which might affect 
the entire motor industry. 


The case was argued by John F. 
Davis for the United States, and by 
Hugh B. Cox, Robert L. Stern and 
Wilkie Bushby for the appellees. 


Citizens... 
inherited citizenship 
Montana Vv. Kennedy, 366 U. 5. 308, 
6 L. ed. 2d 313, 81 S. Ct. 1336, 29 
Law Week 4453. (No. 198, decided 
May 22, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for the Seventh Circuit. Affirmed. 
Here, the Court refused to hold that 
a fifty-five-year-old man who had been 
a resident in this country since 1906 
had 
from his mother. 
Petitioner filed 
declaratory judgment to determine his 
citizenship status after he had been or- 


inherited American citizenship 


this action for a 


dered deported as an alien on grounds 
not contested. Petitioner was born in 
Italy in 1906 while his parents were 
residing there temporarily. His father 
was Italian, but his mother was a 
native-born United States citizen. He 
entered the United States in 1906 and 
has resided here continuously. 

Petitioner claimed citizenship under 
two statutes, Section 2172 of the Re- 
vised Statutes and Section 5 of an 
Act of 1907. The Court of Appeals 
found that neither statute applied to 
the circumstances of the case. Section 
2172, a re-enactment of an 1802 pro- 
vision, provides that “children of per- 
sons who are now or have been citizens 
of the United States, shall, though born 
out of the limits and jurisdiction of 
the United States, be considered as 
citizens thereof”. Section 5 of the 
1907 act provides that a child “born 
without the United States of alien 
parents shall be deemed a citizen of 
the United States by virtue of . . . re- 
sumption of American citizenship by 
the parent”, 


The case also involved Section 1993 
of the Revised Statutes, which provides 
that all children born out of the limits 
of the United States “whose fathers 
were or may be at the time of their 
birth citizens thereof, are declared to 
be citizens of the United States”. 

Petitioner argued that R.S. 1993 
should be construed as simply repeat- 
ing R.S. §2172 with modifications, 
leaving _ its relating to 
“mothers” intact. The Government as- 
serted that Section 2172 
read as applying only to children both 


provisions 
should be 


of whose parents were American citi- 
zens. 

Mr. Justice Harlan, speaking for the 
Supreme Court, affirmed the judgment 
of the Court of Appeals. The Court 
said that in 1906, Section 1993 pro- 
vided the sole source of inherited citi- 
zenship status for foreign-born chil- 
dren of American parents, and the 
statute did not apply to a foreign-born 
The Court 


noted that when, in 1934, Congress did 


child of an alien father. 


grant citizenship to foreign-born chil- 
dren of citizen mothers, it made clear 
its view that this was a reversal of 
prior law. Section 2172, the Court said, 
has long been understood as having 
the effect of granting citizenship to 
foreign-born children only of persons 
who were citizens of the United States 
on or before the effective date of the 
1802 statute. 

Petitioner’s argument under the 1907 
act was that his mother had lost her 
citizenship either by marrying an alien 
or when she traveled abroad with her 
alien husband in 1906 and that she 
resumed her citizenship when she re- 
turned to this country. The difficulty 
with this argument, said the Court, 
was that the mother did not lose her 
citizenship by her marriage and the 
statute applies only to foreign-born 
children whose parents lose their citi- 
zenship and then resume it. The Court 
admitted that it was “paradoxical” to 
give preferred treatment to the chil- 
dren of a woman who has lost her 
citizenship over that given to the chil- 
dren of a woman who has never lost 
it, but it said that it had no power to 
construe away the unambiguous stat- 
utory requirement. 

Mr. Justice Douglas dissented with- 
out opinion. 
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The case was argued by Anna R. 
Lavin for petitioner and by Charles 
Gordon for the respondent. 


Commerce .. . 
access to state courts 

Eli Lilly and Company v. Sav-On- 
Drugs, Inc., 366 U. S. 276, 6 L. ed 2d 
288, 81 S. Ct. 1316, 29 Law Week 
4459. (No. 203, decided May 22, 
1961.) On appeal from the Supreme 
Court of the State of New Jersey. 
A firmed. 

This decision affirmed dismissal by 
a state court of a suit brought by the 
appellant to enforce New Jersey’s Fair 
Trade Act. The state court dismissed 
the suit under a New Jersey statute 
that denies foreign corporations trans- 
acting business in the state the right 
to bring any action upon any contract 
made in the state unless they have filed 
with the Secretary of State a copy of 
their charters with a limited amount 
of information about their operations 
and have been issued a certificate au- 
thorizing them to do business in the 
state. 

Appellant sought to enjoin Sav-On- 
Drugs from selling its products at 
prices lower than those fixed in mini- 
mum retail price contracts. Sav-On 
had signed no such contract, but the 
New Jersey Fair Trade Act makes the 
minimum prices binding upon non- 
signers who have notice of the con- 
tracts of other retailers. The state 
Supreme Court upheld dismissal of the 
action on the ground that Lilly had 
not complied with the registration 
statute. 

Mr. Justice Black affirmed, speaking 
for the Supreme Court of the United 
States. The decision turned on wheth- 
er Lilly was doing intrastate business 
in New Jersey, the Court noting that 
it was well-established that the state 
could not require Lilly to obtain a 
certificae if its trade within the state 
was strictly interstate. However, the 
Court pointed out that Lilly had eight- 
een “detailmen” working out of an 
office in Newark whose duties includ- 
ed visiting retail pharmacists, physi- 
cians and hospitals to promote the sale 
of Lilly products, and these detailmen 
sometimes participated directly in 
transmitting orders. This was clearly 
“intrastate business”, the Court said. 





The Court also pointed out that 
Lilly was suing upon a contract entire- 
ly separable from any interstate sale, 
so that the power of the state was not 
limited by such cases as /nternational 
gg, 217 U. S. 


lextbook Company v. Pi 
91, which had held that a state could 
not condition the right of a foreign 
corporation to sue upon a contract for 
the interstate sale of goods. 

Mr. Justice Harlan, in a concurring 
opinion, stressed the point that Lilly’s 
promotional activities, which were held 
to constitute intrastate business, were 
not essential to reach the New Jersey 
market. The Court’s opinion left the 
interstate seller free to enjoy the im- 
munities of interstate commerce sim- 
ply by restricting its promotion to 
wholesalers, the concurring opinion 
declared. 

Mr. Justice Douglas, joined by Mr. 
Justice Frankfurter, Mr. Justice Whit- 
taker and Mr. Justice Stewart, wrote a 
dissenting opinion which argued that, 
while the state was free to collect a 
tax apportioned to some local business 
activity and Lilly’s local operations 
were sufficient to subject it to suit in 
New Jersey, the state should not be 
permitted to require a license of a 
foreign corporation whose dominant 
activity in the state was nothing more 
than advertising and public relations. 
The effect of the Court’s holding, in 
this view, was to repudiate the whole 
line of “drummer” cases. 

The case was argued by Everett I. 
Willis for appellant, by Samuel M. 
Lane for appellee and by David M. 
Satz, Jr., for the State of New Jersey. 


Commerce ... 
powers of commission 

H. K. Porter Co., Inc. v. Central 
Vermont Railway, Inc., Interstate Com- 
merce Commission Vv. Ceniral Vermont 
Railway, Inc., United States v. Central 
Vermont Railway, Inc., 366 U. S. 272, 
6 L. ed. 2d 284, 81 S. Ct. 1341, 29 Law 
Week 4465. (Nos. 257, 258 and 266, 
decided May 22, 1961.) On appeals 
from the United States District Court 
for the District of Vermont. Reversed. 

This decision reversed a judgment 
of the District Court setting aside an 
order of the Interstate Commerce Com- 
mission. The District Court had held 
that the Commission was attempting 


to regulate railroad transportation in 
Canada in excess of its jurisdiction. 

Canadian and American carriers had 
joined in publication of joint through 
rates for the shipment of asbestos from 
the Province of Quebec. The Commis- 
sion found that the joint through rates 
for the Northeastern states were sub- 
stantially lower than the separate or 
local rates available as combination 
through rates for consignees in the 
South, and issued a cease and desist 
order on the grounds that the prefer- 
ential rates were “unjust and unrea- 
sonable” and “unduly prejudicial” to 
the Southern consignees. The District 
Court held that the Commission was 
without jurisdiction because it at- 
tempted to control the Canadian por- 
tion of the transportation. 

Speaking for the Supreme Court, 
Mr. Justice Black reversed. The Court 
said that the Commission’s order did 
not run against any transportation ex- 
cept that taking place “within the 
United States”. 
ing in the United States undoubtedly 


The railroads operat- 


have complete power to stop the dis- 
crimination, the Court declared, and 
the Commission’s power to forbid un- 
lawful rate discriminations is in no 
way diminished merely because the 
particular transportation happens to 
be a continuation of carriage from 
another country. 

The cases were argued by Richard 
A. Solomon for the United States, 
Robert W. Ginnane for the appellant 
in No. 258 and by J. Edgar McDonald 
for appellees. 


Constitutional law .. . 
civil rights 
Louisiana ex rel. Gremillion v. 
National Association for the Advance- 
ment of Colored People, 366 U. S. 293, 
6 L. ed. 2d 301, 81 S. Ct. 1333, 29 Law 
Week 4458. (No. 294, decided May 22, 
1961.) On writ of certiorari to the 
United States District Court for the 
Eastern District of Louisiana. A firmed. 
This case dealt with two Louisiana 
statutes which the state sought to 
apply to Louisiana members of the 
National Association for the Advance- 
ment of Colored People. After a hear- 
ing on affidavits and oral argument, 
the Federal District Court granted a 
temporary injunction forbidding en- 


Recent Supreme Court Decisions 


forcement of the statutes; the Supreme 
Court affirmed in this decision. 

The first of the two statutes pro- 
hibited any “non-trading” association 
from doing business in Louisiana if it 
is afhliated with any “foreign or out 
of state non-trading” association “any 
of the officers or members of the board 
of directors of which are members of 
Communist, Communist-front, or sub- 
.. The statute 
went on to require the annual filing of 
an affidavit that “none of the officers” 


versive organizations. . 


of the non-trading affiliate organiza- 
tion is a member of any such subver- 
sive organization. 

Mr. Justice Douglas, speaking for 
the Supreme Court, noted that the 
NAACP is a New York corporation 
with some forty-eight directors, twenty 
vice presidents and ten chief execu- 
tive officers, only a few of whom live 
in Louisiana. The Court agreed with 
the District Court that the statute 
“would require the impossible” of the 
Louisiana residents, and added that 
“It is not consonant with due process 
to require a person to swear to a 
fact that he cannot be expected to 
know. ...” 

The other statute required the filing 
of “a full, complete and true list of 
the names and addresses of all of the 
members and officers” of patriotic and 
social organizations in the state. The 
state denied that this law was being 
enforced solely against the NAACP as 
alleged, and the state challenged the 
assertion that disclosure of member- 
ship in the NAACP would subject the 
members to economic reprisals. In 
upholding the temporary injunction 
against enforcement of this statute, 
the Court said the NAACP had stand- 
ing to assert the constitutional rights 
of its members and that a constitu- 
tional right was involved here, since 
freedom of association is one of the 
bundle of rights guaranteed by the 
First and Fourteenth Amendments. 

Mr. Justice Harlan and Mr. Justice 
Stewart noted that they concurred in 
the result. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Clark, noted that he con- 
curred in the result although he ex- 
pressed doubt about the propriety of 
the District Court’s hearing the case 
on affidavits. 
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The case was argued by William P. 
Schuler and M. E. Culligan for appel- 
lants and by Robert L. Carter for 
appellees. 


Legislative investigations .. . 
contempt 

Slagle v. State of Ohio, 366 U. S. 
259, 6 L. ed. 2d 277, 81 S. Ct. 1076, 
29 Law Week 4405. (No. 105, decided 
May 15, 1961.) On appeal from the 
Supreme Court of Ohio. Appeal dis- 
missed. On writs of certiorari, judg- 
ment reversed in part and affirmed in 
part by an equally divided Court. 

In this case, the Court reversed in 
part and affirmed in part the convic- 
tions of five witnesses who refused to 
answer questions put to them by the 
Ohio Un-American Activities Commis- 
sion. 

Ohio has an immunity statute, but 
in spite of their knowledge of this the 
witnesses refused to answer questions 
about their alleged Communist activi- 
ties, relying mainly upon the privilege 
against self-incrimination. In some in- 
stances, the appellants were directed to 
answer and refused; in most instances, 
however, they were not directed to an- 
swer the questions. The Ohio Supreme 
Court affirmed the convictions. 

Mr. Justice Whittaker delivered the 
opinion of the Supreme Court of the 
United States. The Court first held 
that appellants had failed to show time- 
ly insistence in the state courts that the 
state statute was repugnant to the 
Federal Constitution and accordingly 
it dismissed the appeals. Considering 
the appeal papers as petitions for cer- 
tiorari, the Court then proceeded to 
determine the case on the merits. 

The Court reversed the convictions 
of several of the witnesses on the 
ground that the Commission had ac- 
quiesced in their refusal to answer by 
its failure to direct them to answer. 
The Court pointed out that at times 
the Commission had insisted upon an 
answer and in every such instance the 
Commission was careful to have the 
record show that a quorum was pres- 
ent. Under these circumstances, the 
Court said, it would deeply offend tra- 
ditional notions of fair play to hold 
that the witness willfully refused to 
answer when they were not expressly 
directed to do so. 


The Court was evenly divided over 
appellants’ contentions thet (1) they 
could not be compelled to answer ques- 
tions over their Fifth Amendment ob- 
jections because the state immunity 
statute did not protect them from fed- 
eral prosecution, (2) the qu 
they refused to answer were not perti- 
nent to the inquiry and (3) the Com- 
mission’s investigation had no legisla- 
tive purpose. 


‘sions 


Mr. Justice Frankfurter took no part 
in the considerztion or decision of 
the case. 

The case was argued by Thelma C. 
Furry for appellents and by Norman 
J. Putman for appellee. 


Treaties... 
inheritances 

Kolovrat y. Oregon, 366 U. S. 187, 
6 L. ed. 2d 218, 81 S. Ct. 922, 29 Law 
Week 4395. (No. 102, decided May 1, 
1961.) On writ of certiorari to the 
Supreme Court of Oregon. Reversed 
and remanded. 

This decision overturned an Oregon 
ruling that Yugoslav nationals were 
ineligible to take property by inherit- 
ance because the laws of Yugoslavia 
might prevent Americans from receiv- 
ing the full value of Yugoslavian in- 
heritances. 

The Oregon Supreme Court’s deci- 
sion was based on a state statute, Sec- 
tion 111.070 of the Oregon Revised 
Statutes, which severely limits the 
rights of aliens to take either real or 
personal property or its proceeds in 
Oregon. The statute places the burden 
upon the nonresident alien to show 
that (1) United States citizens may in- 
herit property in the foreign country 
upon the same terms and conditions 
as nationals of that country, (2) citi- 
zens of the United States have the 
right to receive payment in the United 
States of money originating in the for- 
eign country from the estates of per- 
sons dying there, and (3) that the 
foreign heirs may receive the inherit- 
ance without confiscation by their 
government. 

Two residents of Oregon died intes- 
tate there in 1953. Their only heirs 
were residents and nationals of Yugo- 
slavia. The state began this action to 
eschvat the property, on the ground 
that there were no eligible next of kin. 


920 American Bar Association Journal 


The Oregon Circuit Court found that 
the reciprocal right of inheritance re- 
suired by the state statute did exist, 
but the state supreme court reversed 
on the ground that the petitioners had 
failed to prove that there existed “as 
a matter of law an unqualified and 
enforceable right to receive” as de- 
fined by the statute. It held that the 
laws of Yugoslavia gave discretion to 
the Yugoslavian authorities to control 
foreign exchange payments in a way 
that might prevent United States citi- 
zens from receiving the full value of 
Yugoslavian inheritances. 

Speaking for the United States Su- 
preme Court, Mr. Justice Black re- 
versed and remanded. The Court based 
its decision on an 1881 treaty between 
the United States and Serbia, now a 
part of Yugoslavia, which provides 
that “citizens of the United States in 
Serbia and Serbian subjects in the 
United States shall enjoy the rights” 
of acquiring, possessing or disposing 
of every kind of property which the 
laws of each state grant to the subjects 
of the most favored nation. 

The state supreme court read this to 
mean that the treaty conferred the 
right to acquire property in Serbia 
only if the American citizen is “in 
Serbia”. The Court agreed that this 
was a possible meaning, but it pre- 
ferred an equally plausible meaning: 
that “in Serbia” all citizens of the 
United States shall enjoy the right to 
inherit. The Court declared that this 
interpretation was in harmony with 
the basic purpose of the treaty to bring 
about “reciprocally full and entire 
liberty of commerce and navigation” 
between the two countries, Clark v. 
Allen, 331 U. S. 503, involving a 
German treaty, was distinguished. 

On the issue of the Yugoslavian for- 
eign exchange laws, the Court observed 
that these laws met the requirements 
of the International Monetary Fund 
Agreement, to which both Yugoslavia 
and the United States are signatories, 
and this precluded Oregon from decid- 
ing that Yugoslav law did not give 
American citizens “unqualified and en- 
forceable” rights to inherit from Yugo- 
slav nationals. 

The case was argued by Lawrence 
S. Lesser for petitioners and by Cath- 
erine Zorn for respondent. 





What’s New in the Law 


The current product of courts, 


departments and agencies 


Aeronautical Law .. . 
Warsaw limitation 

A wrongful-death recovery of $350,- 
000 has been affirmed by the Court of 
Appeals for the District of Columbia 
Circuit against KLM Royal Dutch 
Airlines for tue death of a Westing- 
inghouse Airbrake vice president who 
was killed when the airplane crashed 
one minute after take-off from Shan- 
non, Ireland, on an Amsterdam-New 
York flight. 

Under the Warsaw Convention the 
liability of airlines is limited to $8,300 
(125,000 French francs) unless the 
defendants are guilty of “wilful mis- 
conduct”, in which case the limit does 
not apply. The trial judge instructed 
on this and told the jury that “wilful 
misconduct is the intentional perform- 
ance of an act with knowledge that the 

. act will probably result in injury 
or damage, or . . . in some manner as 
to imply reckless disregard of the con- 
sequences of the performance; and 
likewise, it means failure to act” in 
such circumstances. 

The Court approved this instruction 
and held there was enough evidence of 
“wilful misconduct” for the case to go 
to the jury on that issue. This evidence, 
the Court observed, fell into four cate- 
gories: (1) failure of KLM to instruct 
passengers properly of the location of 
life vests and in their use; (2) failure 
to broadcast an emergency message; 
(3) failure to. take steps to provide for 
the safety of the decedent after his 
peril was known; and (4) failure of 
KLM’s agent and flight representative 
at Shannon to be aware of the loss of 
radio communication with the air- 
plane and to initiate prompt search 
In all these 
the Court declared, there 


and rescue operations. 
categories, 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








was sufficient evidence from which the 
‘ury could find “wilful misconduct”. 

The Court refused to set aside the 
It noted that the 
decedent had a life expectancy of 


verdict as excessive. 


thirty-six and one-half years, a salaiy 
of $26,000 a year, and a wife and two 
children under ten. 


(KLM Royal Dutch Airlines v. Tuller, 
Court of Appeals for the District of 
Columbia Circuit, June 23, 1961, Burger, 
J.) 


Constiiutional Law .. . 
financial responsibility 
laws 

The Supreme Court of Colorado, 
with two justices dissenting, nas held 
that the state’s financial responsibility 
law 


is unconstitutional because the 


provision for the suspension of a 
driver’s license and registration of an 
automobile constitutes a deprivation of 
property without due process of law. 


The 


those in many other states that have 


Colorado statute, simila: to 
enacted the vniform safety responsi- 
bility laws, requires a motorist who 
has been in an accident and who can- 
not establish that he has liability in- 
surance to deposit with the director of 


‘ 


revenue a sum “sufficier in the judg- 


ment of the director ts satisfy any 
judgments for damages resulting from 
such accident 1s may be recovered”. 
This must be done without regard to 
where fault and negiigence in the acci- 
dent lie. If the motorist does not make 
the deposit, the director must sum- 
marily revoke the motorist’s driver’s 
license and vehic!2 registration. 

The Court conceded that the regula- 
tion and control of traffic on public 
highways and the establishment of 
reasonable standards of fitness and 
competence to drive a car are things 
related to the public safety and within 
the authority of the legislature to pro- 
vide. But, said the Court, noting that 
the Colorado Constitution guarantees 
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the “natural, essential and inalienable 
right of acquiring, possessing and 
protecting property”, a limitation on 
this right must be grounded on a 
proper exercise of the police power in 
the protection of the public health, 
safety or welfare. 

The Court found that the require- 
ment for the deposit of funds following 
au accident “has nothing to do with 
the protection of the public safety, 
health, morals or welfare” and that 
it thereforé was unconstitutional. It 
called the statute “a device designated 
and intended to bring about the post- 
ing of security for the payment of a 
private obligation without the slightest 
indication that any legal obligation 
exists on the part of any person. The 
public gets no protection whatever 
from the deposit of such security.” The 
Court distinguished the Colorado stat- 
ute from those which require public 
liability insurance as a condition be- 
fore the issuance of a driver’s license. 

The two dissenters, while noting that 
the statute was one that would lock the 
barn door after the horse was stolen, 
contended that it nevertheless would 
prevent the second financially irrespon- 
sible accident and for that reason was 
supportable as an exercise of police 
power. They pointed out that similar 
statutes have been sustained in at least 
six states. 


(Colorado v. Nothaus, Supreme Court 
of Colorado, July 3, 1961, Moore, J.) 


Contempt... 
attorneys 

Two lawyers who participated in a 
hard-fought case in the federal court 
in Chicago and were found in contempt 
by Judge Julius H. Miner for conduct 
during the trial have been exonerated 
by the Court of Appeals for the Sev- 
enth Circuit. In one of the cases, the 
Court did find technical contempt and 
reduced the sanction of ten days’ con- 
finement to a $100 fine. 
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One case contained three specifica- 
tions. One of these centered around 
some language of the lawyer concern- 
ing a separation of issues by the trial 
judge. The Seventh Circuit said it 
could find nothing contumacious in 
the conduct. Another count was based 
on some words between the lawyer and 
Judge Miner concerning an offer of 
proof. Here the Court found a shifting 
in the trial judge’s rulings and it de- 
clared that the lawyer was attempting 
to proceed properly with his offer. 
“[T ]his incident”, it said, “emphasizes 
the great importance of trial court ex- 
perience for lawyers generally.” Then 
it continued: 


...lronically, respondent’s adherence 
to what he had learned in this respect 
in the courts led to his being ordered 
to jail. Fundamentally there is no 
adequate substitute in the heat of a 
contested trial for prior trial experi- 
ence. Of course in these days, when 
more money can be made by lawyers 
outside of courtrooms, the number of 
experienced trial lawyers is rapidly 
decreasing. So, to supply a synthetic 
experience in capsule form to take the 
place of trial experience, we have 
rules of court, such as 28 U.S.C.A. 
Rule 43(c), supra, just as we have 
vitamin pills as a substitute for meals 
which always have taken considerable 
time in preparation as well as in eat- 
ing. So, now, without trial experience, 
or the expenditure of time to learn 
why it is so, the modern lawyer may 
simply read the rules of civil proce- 
dure and practice according to the 
rule book. If there any area of 
trial court practice which is aot now 
covered by the ruies, it is probable 
that a new rule will be promulgated 
in due time. 


The third specification charged that 
the lawyer had “conducted himself 
in a contumacious manner” without 
elaboration. The Court dismissed this 
as too general to require a ruling. 


(Matter of McConnell, Court of Ap- 
peals for the Seventh Circuit, July 6, 
1961, Schnackenberg, J.) 


In the other proceeding the co- 
counsel of the lawyer mentioned above 
was also adjudged in contempt and 
given ten days. One of the counts was 
that he had said “That is crazy” in 
reference to one of Judge Miner’s 
rulings on the admission of testimony. 
The Seventh Circuit concluded from 


examining the record that the remark 
was made to and intended for the 
respondent’s co-counsel and that the 
trial judge took no notice of it at the 
time. Another count was dismissed by 
the Court as simply a series of in- 
quiries by the respondent, with defer- 
ence, concerning Judge Miner’s rulings, 
and another specification was dis- 
missed as too general. 

In one of the counts the lawyer was 
charged with having remarked to the 
judge that his rulings demonstrated a 
“sardonic sense of humor”. The Court 
ruled that this statement did not ob- 
struct the court in the perforznance of 
its judicial duty. It noted that Judge 
Miner did not make any protest when 
the words were spoken and did not 
then consider them derogatory. In 
this connection, the Court pointed out 
that the citation was filed more than 
five months after the alleged contempt. 


(Matter of Freeman, Court of Appeals 
for the Seventh Circuit, July 10, 1961, 
Schnackenberg, J.) 


Criminal Law... 
Jencks statements 

The convictions of six persons for 
conspiracy to violate the Smith Act 
have been reversed by the Court of 
Appeals for the Tenth Circuit because 
the trial judge failed to examine nu- 
merous documents in the prosecution’s 
possession that might have qualified 
as “statements” under the so-called 
“Jencks statute”, 18 U.S.C.A. $3500, 
and thus have been made available to 
the defense. 

The statute, an outgrowth of the 
United States Supreme Court’s deci- 
sion in Jencks v. U. S., 353 U. S. 657, 
provides that a statement or report 
made by a Government witness does 
not have to be produced for examina- 
tion and use by the defense until the 
witness has testified. Then the trial 
judge on motion of the defendant is 
directed to order the Government to 
produce and deliver to the defense any 
statement the entire contents of which 
relate to the subject matter of the wit- 
ness’s testimony. If the prosecution 
contends that the entire contents do 
not relate to the testimony, the judge 
is directed to examine the statement 
in camera and excise the inapplicable 
portions. 
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The witnesses involved in this case 
were six former Communists, two of 
whom joined the Party at the request 
of the Federal Bureau of Investigation. 
They all acted as observers of the de- 
fendants’ actions and furnished memo- 
randa to the Government. After one of 
them testified, the Government con- 
ceded that it had 739 documents in 
connection with his services. Of these 
it claimed that only thirty-nine were 
“statements” within the meaning of the 
statute and these were produced. It 
contended the other documents were 
not “statements”, although it expressed 
a willingness to submit them to the 
trial court for examination in camera. 
The trial judge felt that he did not 
have power to obtain the documents 
in the face of the Government’s posi- 
tion that they were not “statements”, 
and he declined to force their produc- 
tion either for his own or the de- 
fense’s perusal. 

The Tenth Circuit held, however, 
that the statute does not “vest in the 
Government the unilateral power to 
determine without judicial supervision 
a controverted question . . , whether a 
document constitutes a statement with- 
in the purview of the statute... . When 
a controverted question of that kind 
arises, it is for judicial determination 
with the judge acting as arbiter... . 
It was the duty of the court in the cir- 
cumstances disclosed here to accept the 
withheld documents, examine them in 
camera, and proceed thereafter in ac- 
cordance with the statute.” The Court 
admitted that the examination of 700 
documents would require some time 
and patience, but it concluded that 
non-examination was reversible error. 


(Bary v. U. S., Court of Appeals for 
the Tenth Circuit, May 31, 1961, Bratton, 
J.) 


Federal Taxation... 
500-year trust 

The Court of Appeals for the Second 
Circuit has refused to hold invalid a 
trust created to last for 500 years by 
a settlor who wants to prove his eco- 
nomic theory of “cumulative endow- 
ment”. 

The trusts in question were estab- 
lished in 1944 and 1945 by a New 
York resident, and they later merged 












into one trust. He directed that the 
three trustees should hold the trust 
property in Massazhusetts or Pennsyl- 
vania and administer the assets under 
the laws of those states, while the trust 
instrument made itself subject to the 
laws of Pennsylvania. It directed that 
all income not lawfully subject to ac- 
cumulation and “expendable income” 
(defined as 1/500th of the income of 
the trust property multiplied by the 
number of years elapsed since creation 
of the first trust in 1944) be paid to 
the income beneficiary, the American 
Unitarian Association, and that the 
trust terminate in 2444, with the prin- 
cipal and accumulated income going 
to the Commonwealth of Pennsylvania. 

The settlor-taxpayer was assessed a 
deficiency for 1945 on the ground that 
the trusts were void; he was taxed on 
income from the trust property and 
was denied a charitable deduction for 
the property transferred to the trust. 

The Court thought otherwise. It 
held that the accumulation provisions 
were not invalid and that the trust did 
not violate public policy. It pointed 
out that the trust agreement provided 
that all income “not lawfully subject 
to accumulation” should be paid to 
the income beneficiary, and decided 
that this avoided an unlawful accumu- 
lation. Under this provision, it said, 
the settlor would not be entitled to any 
of the income on a theory of resulting 
trust. The Court declared that neither 
the settlor’s desire to test his economic 
theories nor the lorg trust period ren- 
dered the trust contrary to public 
policy or destroyed its charitable na- 
ture. 

“Whether or not the 500-year accu- 
mulation provision was an essential 
part of his scheme”, the Court asserted, 
“the settlor clearly indicated the pur- 
pose to which income should be put in 
case he could not obtain the full ac- 
cumulation desired. Thus the trust was 
not an attempt to achieve a concentra- 
tion of wealth forbidden by public 
policy, but expressly contented itself 
with achieving only that degree of con- 
centration which public policy will 
permit.” 


(Holdeen v. Ratterree, Court of Ap- 
peals for the Second Circuit, July 13, 
1961, Clark, J.) 





Television and Redio... 
transmitter move 

With a warning that television sta- 
tion owners should treat their busi- 
nesses more as public trusts than profit- 
making activities, the Court of Appeals 
for the District of Columbia Circuit 
has reversed a Federal Communica- 
tions Commission order permitting a 
television station to relocate its trans- 
mitter. 

The broadcaster was WOOD.-TV, of 
Grand Rapids, Michigan, which had 
received authority from the Commis- 
sion to move its transmitter from ten 
miles northeast of the city to twenty 
miles southeast. In the former location 
WOOD.TV also served Muskegon, but 
the move would have enabled it to 
serve a much larger population. This 
in turn would have increased the sta- 
tion’s advertising revenues. The trans- 
mitter move was opposed by a station 
in Onondaga, Michigan, which alleged 
that it would experience added compe- 
tition and an economic loss. 

The Commission granted the shift 
on the assumption that it would be in 
the public interest for WOOD-TV to 
serve more people and that undesirable 
facturs, such as loss of service in the 
former transmitter area, would have 
to be weighed against this. The Court 
termed this a wrong-way approach; it 
sail that the deprivation of service to 
any group was undesirable and must 
be justified by offsetting factors. It 
noted that the shift would exclude 900 
persons from any TV service and 
42,000 from all but one service. 

The Court concluded by asserting 
that too often broadcasters appear to 
be chiefly interested in making money. 
“tS]uch considerations”, it remarked, 
“though legitimate, cannot be controll- 
ing. Television and radio are affected 
with a public interest: the nation al- 
lows its air waves to be used as a 
matter of privilege rather than of right. 
The interests which today are profiting 
so handsomely from radio and tele- 
vision may in the end find it in their 
own best interest to treat their busi- 
nesses primarily as a public trust.” 


(Television Corporation of Michigan, 
Inc. v. Federal Communications Com- 
mission, United States Court of Appeals 
for the District of Columbia Circuit, 
July 13, 1961, Washington, J.) 
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Trade Regulation . . . 
good-faith defense 

A gasoline supplier may use the 
defense of meeting competition in 
good faith when it lowers the price of 
gasoline to one of several station 
operators in a community to help him 
meet a price war in his particular 
location, the Court of Appeals for the 
Fifth Circuit has decided. 

The scene of the gasoline price war 
was Jacksonville, Florida, where at a 
certain location an independent con- 
tractor-operator of a Sunoco station 
was faced with price cuts by a station 
across the street operated directly by 
a non-major, or independent, oil com- 
pany. The Sunoco dealer was one of 
thirty-eight in Jacksonville. After he 
had suffered badly from the price war, 
Sun agreed to sell him gasoline from 
its tank-wagon at less than prices 
posted for other station operators in 
Jacksonville. 

Despite this, the operator went out 
of business, and the Federal Trade 
Commission charged Sun _ violated 
§$2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act, by sell- 
ing gasoline to one station at a lower 
price than that charged to other retail 
dealers in the same market area. To 
this Sun asserted the defense provided 
in §2(b), that its lower price “was 
made in good faith to meet an equally 
low price of a competitor. . . .” The 
Commission’s rejoinder was that the 
defense was not available to Sun be- 
cause the price reduction was not to 
meet its competition, but to assist its 
buyer in meeting his competition, and 
that the defense could not be stretched 
to fit the situation. 

The Court disagreed, caliing the 
Commission’s construction of the good- 
faith defense “unnecessarily narrow, 
unrealistic in terms of the facts of life 
in marketing gasoline and inconsistent 
with the purposes of the Robinson- 
Patman Act.” The Court disagreed also 
with a 1955 district court decision 
relied on by the Commission, Enter- 
prise Industries, Inc. v. Texas Com- 
pany, 136 F. Supp. 321, and said that 
the realities of the service station in- 
dustry are that, although it is not ver- 
tically integrated, the independent sta- 
tion operator sells only one brand of 


What’s New in the Law 


gasoline, and that in effect the com- 
petition in the instant case was be- 
tween Sun and the off-brand company. 

Additionally, the Court 
Sun’s price differential to its embattled 


asserted, 


station operator “benefitted consumers 
and the competitive process in at least 
two ways: by promoting competition 
at the retail level and by providing an 
opportunity for a major break away 
from a uniform pricing system char- 
acteristic of an oligopolistic industry 
such as the oil industry.” 


(Sun Oil Company v. Federal Trade 
Commission, Court of Appeals for the 


Fifth Circuit, July 24, 1961, Wisdom, J.) 


Unauthorized Practice... 
new frontiers 

The Supreme Court of Wisconsin, 
over the protest of three justices, has 
told the real estate men of the state 
that they may practice law “a little 
bit” and in doing so has posited a new 
theory in the field of unauthorized 
practice. The doctrine, which may be- 
come known as the “frontier-estoppel 
defense”, holds that unauthorized prac- 
tice of law that has existed since 
frontier days should not be stopped 
now if the Bar has not done anything 
about it in the meanwhile. 

The case arose from a challenge by 
the attorney general to the validity of 
a rule adopted by the Wisconsin Real 
Estate Brokers Board. The rule au- 
thorizes brokers to us: and prepare a 
wide variety of instruments in trans- 
actions in which they are acting as 
brokers; but, anomalously enough, 
while permitting brokers to select and 
prepare form-type instruments, the 
Board’s rule prohibits the giving of 
“advice or opinions as to the legal 
rights of the parties as to the legal 
effect of the instruments to accomplish 
specific purposes or as to the validity 
of title to real estate”. The Board re- 
served to itself the right to approve 
“standardized” forms for brokers’ use, 
in addition to approving the sixty con- 
veyancing forms set out in a Wiscon- 


sin statute. In his challenge the attor- 
ney general contended that the rule 
exceeded the bounds of the Board’s 
rule-making authority and was an at- 
tempted usurpatio;a of the Court’s in- 
herent and exclusive power to deter- 
mine who may practice law. 


The Court agreed with the attorney 
general that it had inherent and exclu- 
sive powers in the regulation of the 
practice of law and that this power 
extended to unlicensed persons who 


practice law outside actions and pro- 
ceedings in court. It also had little 
trouble determining that the selection 
and preparation of conveyancing in- 
struments is the practice of law. But 
this is as far as it would go. 


The Court noted that the state’s un- 
authorized practice penal statute was 
not violated because the rule forbids 
the giving of legal advice, and it said 
it would not assume gratuitously that 
the Board intended to usurp the 
Court’s authority by issuing the rule. 
It pointed out that real estate men had 
drawn conveyancing instruments long 
before the Board was created in 1919 
and that in 1945 the Wisconsin Bar 
Association and the Wisconsin Associ- 
ation of Real Estate Brokers adopted a 
statement of principles under which a 
“realtor” was permitted to prepare the 
standardized forms set out in the Wis- 
consin statute in transactions in which 
he acted as a broker. 

Looking at this, the Court declared: 

. Violation of law does not attain 
legality by lapse of time. On the other 
hand the acquiescence of the bar and 


“ 
. 


the courts in a practice for some one 
hundred years may be persuasive that 
at least the practice has not been un- 
authorized. Otherwise, it may be sup- 
posed that the courts would have 
found it out and would not have 
shirked a duty to abolish it.” The 
Court thought the “more stringent re- 
strictions” of the rule, as compared to 
the situation before the rule, were “well 
calculated to protect the public still 
further.” 
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The Court concluded: 


.A present declaration that only 
licensed attorneys may use the forms 
in the manner hereinbefore discussed 
would destroy the time-honored method 
of conveyancing which in the main 
appears to us to have worked well in 
the public interest. The slight improve- 
ment to be expected in the usual 
course of conveyancing by having 
standard forms filled out by a member 
of the bar is offset by the inconveni- 
ence to the public of preventing the 
licensed broker from acting as the 
rule permits.... [A]though we have 
the power to declare [the rule] void in 
so far as it affects the practice of law, 
we do not use the power in this in- 
stance because we, ourselves, consider 
the rule a salutary one.... 


The three dissenters declared that 
the rule could not be sustained under 
the statute authorizing the Board to 
promulgate rules and regulations for 
real estate brokers and salesmen. They 
pointed out that the preparation of 
conveyancing instruments was neither 
incidental nor necessary to the broker’s 
employment because his commission 
was earned when he procured a ready, 
willing and able buyer. Debunking 
the “frontier-estoppel” theory, the dis- 
senting opinion said that acquiescence 
did not change the nature of the prac- 
tices complained cf, and that what 
might be a desirable practice in fron- 
tier days would not be now. “The 
completion of forms by brokers may 
have some usefulness”, the dissenters 
wrote, “but it is a dangerous useful- 
ness today, primarily for the benefit of 
the brokers, not the public.” They 
mentioned their own opinions in cases 
showing the danger of allowing lay- 
men to practice law in the conveyanc- 
ing field and speculated that some 
brokers might not want to subject 
themselves to malpractice suits to the 
extent allowed by the rule. 


(Wisconsin ex rel. Reynolds v. Dinger, 
Supreme Court of Wisconsin June 
1961, Brown, J.) 














OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Chairman, 
Junior Bar Conference, Editor 


Fort Myer, Virginia. Professor Abram 
Chayes, former Harvard law professor 
and now Counsel for the Department 
of State, spoke briefly on “World 
Peace Through Law—Its Meaning and 
Significance in a World Operating 
Through Power”. 

There were forty-eight present at the 





luncheon, including high-ranking ofh- 





The Junior Bar Conference has just 
closed a most successful Conference 
year with its annual meeting held in 
St. Louis in conjunction with the An- 
nual Meeting of the American Bar 
Association. A résumé of the annual 
meeting will be carried in the October 
issue. 


Activities 

During the past year, Junior Bar 
Conference activities and participation 
accounted for one third of the new 
members gained by the American Bar 
Association. The total number of new 
members for the fiscal year was 7,540, 
which means that the Conference was 
responsible for over 2,500 membership 
applications. Of the total number of 
those joining, 4,111 had been admitted 
to practice two years or less. 

The Dallas Junior Bar Association 
undertook, as one of its projects for 
1960-61, an essay contest conducted 
among students in the Dallas public 
school system. The thought was that 
such a contest would establish a liaison 
with high school students who expect 
It was felt that 
such a contest would provide an incen- 


to become lawyers. 


tive for these students to become famil- 
iar with the actual practice of law 
before entering pre-legal education. 
Under the chairmanship of Kenneth 
C. Stephenson, Dallas Junior Bar, the 
committee got in touch with C. C. 
Miller, Co-ordinator of Administrative 
Services of the Dallas school system 
and received his approval. The topic 
selected was “The Role of the Lawyer 
in Modern Society” which allowed the 
student great latitude in the contents of 
his entry. The rules, promulgated by 
the committee and distributed to all 
high schools in the Dallas area, opened 
the contest to all junior and senior 
students in the system. The essays were 
limited to 2,000 words. The awards, 
presented on Law Day U.S.A., May 1, 


cers of the Judge Advocate General 
staffs of the Army, Navy and Air 
Force. Professor Chayes gave a down- 
to-earth, practical talk which gave all 


1961, were a $50 U. S. Savings Bond 
to the citywide first-place winner and 
a $25 bond to the second-place winner. 


The project was so successful that those attending a broader perspective 


the committee has recommended that regarding the place of law in the world 
the contest be made an annual project 
of the Dallas Junior Bar Association. 
The committee feels that a great public 
service has been rendered and that the 
legal profession stands to benefit from 
the continuation of the project. 


peace endeavors. 


The Young Lawyer 

The Young Lawyer, published quar- 
terly, has been especially helpful for 
the members of the Conference during 
the last year. Under the editorship of 
Charles O. Brizius, of Chicago, such 


In July, the military service mem- 
bers of the Junior Bar Conference’s 
World Peace Through Law Committee 
sponsored a luncheon at Patton Hall, 


articles as “Contract Rights in a Real 
Estate Deal”, “Tips on Personal Injury 





‘\ 


at 


_s2 
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Attending the recent luncheon of Junior Bar Conference’s military 
service members of the World Peace Through Law Committee were, from 
the left: Walter Franklin Sheble, Washington, D. C., Conference Director; 
Frank Crowley, Washington, D. C., District of Columbia delegate to the 
Conference; Lt. James McHugh, U.S.N., the Navy representative for the 
Conference; Lt. William Campbell, U.S.A.F., Air Force member of the 
Conference’s World Peace Through Law Committee; Professor Abram 
Chayes, Washington, D. C., Counsel for the Department of State; Capt. 
Richard Yery, U.S.A.F., Air Force representative to the Conference and 
Vice Chairman of the Conference’s Armed Services Committee; Capt. 
Richard S. Hawley, U.S.A., Army delegate to the Conference. 
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Kenneth J. Burns, Jr., Chairman, 
Junior Bar Conference 


William F. Able, Administrative 
Assistant, Junior Bar Conference 





Case Defense”, “Lawyer Placement In- 
formation”, “Closing a Real Estate 
Deal”, “The Administration of a Tes- 
tate Estate”, “Federal Trade Regula- 
tions”, “The Essentials of Estate Plan- 
ning’, “Points To Remember in Clos- 
ing Purchase or Sale of a Business”, 
“Forty-nine Thoughts on Jury Selec- 
tion” and “Procedure When Faced 


with Union Petition for N. L. R. B. 


Election” are carried in the past four 


issues. These articles emphasize the 
part this publication plays in the Con- 
ference’s continuing legal education 
activities. 

The quality of The Young Lawyer 


has been quite good and it has contrib- 
uted a great deal to the growth of the 
Conference. The Conference is deeply 
indebted to Mr, Brizius for his devo- 
tion. He has announced his resigna- 
tion as editor, and it is hoped another 
will be found who can continue the 
excellent work done by Mr. Brizius. 


Officers Elected at 

St. Louis Annual Meeting 
Elected Chairman of the Junior Bar 

Conference for the forthcoming Con- 

ference year was Kenneth J. Burns, Jr., 

of Chicago. Mr. Burns, married and 

the father of five children, is a Navy 


of World War II and the 
He holds B.S. and J.D. 


degrees from Northwestern University. 


veteran 
Korean War. 


where he was associate editor of the 
law review. 

James R. Stoner, in the private prac- 
tice of law in Washington, D. C., is 
the new Vice Chairman of the Confer- 
Married and the father of three 
children, Mr, Stoner holds a B.S. de- 
gree from Franklin and Marshall Col- 


ence. 


lege and an LL.B. from George Wash- 
ington University. 

Elected John G. 
Weinmann, a practicing lawyer in New 
Mr. 
received B.A. and LL.B. degrees from 


Secretary was 


Orleans, Louisiana. Weinmann 
Tulane University where he was elected 
to membership in Phi Beta Kappa. He 
is married and has three children. 


Administrative Assistant 

The Conference has employed Wil- 
liam F, Able as its new administrative 
assistant as of July 10. Able, an Army 
veteran, is a 1961 graduate of the 
University of South Carolina School of 
Law where he participated in a wide 
variety of campus activities, including 
service as vice president of the U. S. C. 
Student 
writer for the student newspaper. He 


Government and_ editorial 
was admitted to the South Carolina 


Bar on August 10. 


ASSOCIATION CALENDAR OF MEETINGS 


San Francisco, California 
Chicago, Illinois 
New York, New York 


Fall Meeting 


Section Chairmen 


Spring Meeting 
Annual Meeting 


Edgewater Beach Hotel, Chicago, Illinois 
Administration Committee 
Board of Governors 


Annual 


August 6-10, 


August 12-16, 


Board of Governors 


August 10-14, 


(Chicago) October 19-20, 


(Chicago) October 21-22, 


(Washington, D. C.) May 21-22, 
(San Francisco) August 2-3, 


Midyear 


Board of Governors, State and Local Bar 


Presidents and Bar Secretaries 
Group Meetings 
House of Delegates 
State Delegates 


Birmingham, Alabama 
Salt Lake City, Utah 
Little Rock, Arkansas 


February 14-20, 
February 14, 
February 15-17, 


February 16, 


February 14-18, 


February 19-20, 


February 20, 


Regional 
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November 9-11, 
May 31-June 2, 
November 8-10, 
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The Interest Deduction and Life Insurance Policy Loans 
By Paul H. Walker, Washington, D. C. 


The level premium life insurance 
policy offers the policyholder a sure 
means of credit, by and large un- 
affected by his financial standing other- 
wise or by most of the other factors 
normally considered as prerequisites 
for loans. The terms of the policy and 
state law, in most cases, give the com- 
pany no choice in making the policy 
loan advances, once application, pro- 
perly made, is submitted to the issuing 
company, and normally life insurance 
companies complete the loan within a 
few days after application if the policy 
is in good standing and ownership by 
the applicant is unimpaired.! 

Surrender of the policy for its cash 
surrender value cancels the policy, 
whereas the policy loan privilege allows 
the policyholder to obtain the use of 
close to the same amount without los- 
ing the life insurance protection or its 
guarantees, based on both mortality 
and earning assumptions. Interest is 
necessary because a life insurance com- 
pany’s reserves, required by law, are 
computed on the basis of minimum 
earnings assumptions, and if the in- 
sured has borrowed (or recaptured) 
the money, the company obviously can- 
not invest it elsewhere. 

There is no personal obligation to 
repay the policy loan advance. Failure 
to repay results in cancellation of the 
policy after the loan plus interest 
reaches the cash value of the policy, 
or in diminution of the proceeds of the 
policy at maturity, or the cash value on 
surrender, to the extent of the loan 
plus interest. 

The company may not demand re- 
payment—i.e., there is no due date— 
even though it might prefer to have the 
funds returned for more profitable use 
elsewhere. Interest too may be de- 


layed. If the interest is not paid when 
due it is simply added to the principal, 
on which further interest accrues un- 
til the policy loan is repaid, the amount 
of the loan and interest equals the 
amount of the cash surrender value 
and the contract is cancelled, or the 
contract matures. 

Against this unique background, the 
courts have faced through the years 
several problems in connection with 
the deduction of interest on these 
policy loans against gross income. The 
issue of the deductibility of interest on 
policy loans is somewhat further com- 
plicated by the sanctions in the Internal 
Revenue Code (Section 264) against 
deduction of interest on amounts bor- 
rowed to purchase single premium life 
insurance policies (since 1942) or an- 
nuity contracts (since 1954). But this, 
of course, is not limited to policy loan 
interest, since the source of the amount 
borrowed is not limited by the statute. 


Delayed Interest Payment 

A deduction for interest, both now 
(Section 163, I. R. C.) and in the 
earliest Revenue Acts, has been al- 
lowed for “interest paid or accrued 
within the taxable year on indebted- 
ness”. Thus for cash-basis policyhold- 
ers the happy privilege of ignoring the 
steady growth of policy loan interest 
accumulations on the company’s books 
was not wholly in accord with the 
Treasury Department’s idea of “inter- 
est paid within the taxable year”. In 
litigation before the Board of Tax 
Appeals, the Government was success- 
ful. First, the Board held, in Nina 
Cornelia Prime, 39 B. T. A. 487 
(1939), that the mere satisfaction of 
interest and principal on one policy 
loan by the execution of a new one 
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was not in fact “payment” by a cash 
basis taxpayer. See S. E. Thomason, 
33 B. T. A. 576 (1935). 

Another taxpayer advanced the the- 
ory that the accumulation of interest 
on the books of the company on ac- 
count of his policy loan and consequent 
annual depletion of his policy values, 
resulted in “constructive payment” of 
interest in the taxable year. This, too, 
the Board held amounted to the sub- 
stitution of indebtedness.” 

There was no real suggestion in 
these cases that the tax treatment of 
interest on policy loans differs from 
the treatment of any other interest. 
None of these decisions conflicted with 
the taxpayer’s hope of some day taking 
the entire deduction, if he did make 
the interest payment. Interestingly, 
though, there seems to be no decided 
case on the deductibility of this accu- 
mulated interest by accrual basis tax- 
payers. 


Policy Transfers 

The special nature of the interest 
obligation under policy loans came 
more clearly in view when the Board, 
in the case of Agnes |. Fox, 43 B. T. A. 
895 (1941), characterized the accumu- 
lated interest as a nondeductible addi- 
tion to the principal of the loan after 
transfer of the policy to a third person. 
The obligation is solely an element of 
the policy, and once the policy is gone, 
the obligation is gone. After the trans- 
fer, the new owner had an enlarged 
policy loan, and interest from that time 
on was deductible by her, but not the 
accumulated interest payable but not 
paid by the original owner. Nor may 
the original owner obtain a deduction 
for his interest payments made after 
transfer, even though he obtained the 
benefit of the loan. His obligation 
ended with his ownership of the policy. 
J. Simpson Dean, 35 T. C. No. 113 
(1961). 

This rule does not, however, govern 
payment of the proceeds. The Govern- 
ment sought, in Estate of Pat E. Hooks, 





1. The loan privilege is contained in all 
level premium life insurance and endowment 
policies with more than nominal cash value. 
Term insurance, including group term insur- 
ance, generally carries no cash surrender or 
loan values. 

2. Albert J. Alsberg, 42 B. T. A. 61 (1940). 
See also Keith v. Commissioner of Internal 
Revenue, 139 F. 2d 596 (2d Cir. 1944), and L. B. 
Hirsch, 42 B. T. A. 566 (1940). 
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22 T. C. 502 (1954), to deny the inter- 
est deduction when the insured had 
died without actually paying any of the 
interest on a policy loan, and the policy 
loan plus accrued interest was deduct- 
ed from the proceeds. In this case the 
widow to whom the proceeds, less loan 
and interest, were paid, filed a joint 
which, of course, became the 
return. The Tax Court held, 
therefore, that the interest was, in fact, 
paid by the decedent and was deduct- 
ible on a joint return either as interest 


return, 
decedent’s 


paid simultaneously with death or as 
a deduction from income in respect of 
a decedent. It was not necessary, the 
Court held, that the insured take posi- 
tive action to pay the interest; the de- 
duction of the interest from the pro- 
ceeds constituted payment. Reasoning 
from the Hooks case, we may assume 
that there would be no question of 
deductibility of accumulated interest in 
case of a surrender of the policy and 
receipt by the taxpayer of the cash sur- 
render value reduced by the loan plus 
interest, 


Deductibility in General 

The Hooks case was the first in 
which a court said affirmatively that 
the interest on policy loans is in fact 
allowable as a deduction. Perhaps the 
answer was always too clear for any 
need of reassurance. Yet the Supreme 
Court itself had pointed out that these 
policy loan advances, the right to 
which is guaranteed without question 
by the contract, are not like ordinary 
loans® and clarification was welcome. 

In later cases the Tax Court was 
even more positive. In the case of W. 
Stuart Emmons, 31 T. C. 26 (1958), 
the Governmen! 
nuity 


contended that an- 
were not true 
and therefore the interest was 
not deductible as interest on indebted- 
ness. The Tax Court specifically re- 
jected the argument, though holding 
for the Government on other grounds, 
commenting: “We have always been 


contract loans 


loans, 
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of the opinion that such interest, where 
paid by a cash basis taxpayer, is de- 
ductible.” The Third Circuit (270 F. 
2d 294, 296) agreed. Only this year, 
however, was the subject completely 
summed up, in the case of J. Simpson 
Dean, 35 T. C. No. 113 (1961), with 
this statement: “Although the petition- 
er could never be sued for his interest, 
the ‘obligation’ was sufficient to qualify 
it as deductible interest for income tax 
purposes because such interest was in 
fact and in law a charge against their 
rights in the policies.” 


Single-Premium 
Annuity Purchases 

Considerable attention, some would 
say an unjustified amount, has recently 
been focused on the deductibility of 
interest on amounts borrowed to ac- 
quire single-premium annuities prior 
to 1954. Interest on such loans was left 
unaffected by Section 264 which denied 
the deduction only with respect to 
single-premium annuities acquired sub- 
sequently to the effective date of the 
1954 Code. 

Although there are several cases, the 
annuity contracts of but two life in- 
surance companies are involved in 
most of them, and these two contracts 
are highly specialized in form. Whether 
they have any bearing at all on an- 
nuity contracts or life insurance poli- 
cies currently being issued is certainly 
a matter of doubt, but the attitudes of 
the courts in reaching their decisions 
are worth consideration. Basically, the 
contract involved in the case of 
Knetsch v. United States* involved the 
purchase of annuity bonds for $4,004,- 
000 with a note for $4,000,000 and 
$4,000 in cash. The note was on the 
sole security of the annuity bonds. In- 
terest of $140,000 was paid in advance 
for the first year, but the cash value 
increased by $100,000 which could be 


borrowed immediately. The taxpayer 
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borrowed $99,000, for which he paid 


advance interest of $3,465. Thus in the 
first year the taxpayer was out of 
pocket $44,000 even though he had 
“paid” interest of $143,465 which he 
took as a deduction. Had the deduc- 
tion been granted, it is easy to see that 
for a high tax bracket taxpayer there 
would be a substantial profit on the 
transaction from the tax deduction 
alone. This process was continued in 
subsequent years. If carried through 
to maturity, it would have produced 
$8,388,000 cash or 
° 

8 


loan value less 
387,000 indebtedness, or an annuity 
worth $1,000. 

The type contract 


slightly different.*° The premiums were 


Emmons was 


paid with amounts borrowed from a 
bank; 


with a loan obtained from the annuity 


then the bank loan was repaid 
contract loan values. The result was 
once again that large amounts of inter- 
est were paid and that in the end only 
nominal returns 
would be due. 


from the contract 


The interest deduction was denied 





3. Board of Assessors v. New York Life, 216 
U.S. 517, 30 S. Ct. 385 (1910). The Court pointed 
out that while the so-called policy loan is no 
more than is ultimately due, the interest charge 
is a valid one. 

4. 364 U.S. 361, 81 S. Ct. 132 (1960). Other 
cases involving substantially similar annuity 
contracts with the same company were: United 
States v. Bond, 258 F. 2d 577 (5th Cir. 1958); 
United States v. Roderick, F. 2d (5th 
Cir. 1961); Estate of M. H. Bennett, T. C. Memo. 
1960-253; Salley v. United States, F. 2d 
(5th Cir. 1961). Bond, decided before Knetsch 
was favorable to the taxpayer; Roderick fol- 
lowed Bond, but was reversed on appeal in ac- 
cord with Knetsch. Salley, decided by the Dis- 
trict Court in favor of the government, has been 
remanded for further findings. 

5. 31 T. C. 26 (1958), affd. 270 F. 2d 294 
(3d Cir. 1959). Other cases involving substan- 
tially similar contracts with the same company 
and similar bank loan arrangements are Weller, 
31 T. C. 33 (1958), affd. 270 F. 2d 294 (3d Cir. 
1959); Diggs v. Commissioner, 281 F. 2d 326 
(2d Cir. 1960); Oliver L. Williams, T. C. Memo. 
1959-45. A similar arrangement with another 
company was involved in the case of Unilectric, 
Inc. v. U.S., ... F. Supp. ... (E. D. Wis. April 
27, 1961). 
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both by the Supreme Court in Knetsch 
and the Court of Appeals in Emmons 
and Weller, on the authority of Gregory 
v. Helvering, 293 U. S. 465, 55 S. Ct. 
266, 79 L. ed. 596, that these were 
sham transactions having no real mo- 
tive other than tax avoidance. On this 
basis, the cases are interesting but not 
particularly enlightening as to the legal 
meaning of any of the separate ele- 
ments of the various transactions. For 
that matter, reliance on Gregory is 
hardly necessary if there are defects in 
form. As mentioned earlier, the Gov- 
ernment was unsuccessful in its efforts 
in the Emmons case to establish a more 
general rule of nondeductibility of in- 
terest on annuity contract loans. The 
Supreme Court did point out in Knetsch 
the lack of reality in the lending process 
in the specific contracts before it: 
“What he was ostensibly ‘lent’ back 
was in reality only the rebate of a sub- 
stantial part of the so-called ‘interest’ 
payments.” But there is nothing here 
of direct bearing on policy or contract 
loan interest generally, and a distinc- 
tion pointed out by the Court in these 
words, “There may well be single-pre- 
mium annuity arrangements with non- 
tax substance which create an ‘indebt- 
edness’ ”, was deemed by the Fifth Cir- 
cuit as of sufficient weight to justify 
remand of a, District Court decision 
summarily disallowing interest under 
a contract with the same company in- 
volved in the Knetsch case.® 

Even though for purposes of Section 
163 there is no basic difference be- 
tween interest on policy loan advances 
and interest on other forms of indebt- 
edness, in later cases, there is a sugges- 
tion of at least a psychological differ- 
ence for purposes of applying the 


doctrine of Gregory v. Helvering. In 
two cases, the Tax Court distinguished 
other types of loan transactions on the 
basis that the Emmons and Knetsch 
type cases involved only policy loans. 
(The did 
issue of the bank loan interest in the 
Emmons case.) In allowing the deduc- 


Government not make an 


tion for interest on amounts borrowed 
to purchase securities despite a pri- 
mary tax motive, in L. Lee Stanton, 34 
T. C. 1, the Court makes this comment: 
“The payments involved in all of the 
above four [Knetsch, Weller, 
Emmons and Bond] were on alleged 


cases 


loans from the insurance companies, 
so that the whole transaction in each 
case was between the taxpayer and the 
insurance company.” The Stanton case 
was followed in John Loughran, T. C. 
Memo. 1960-214, involving the use of 
bank loans, rather than nonrecourse 
policy or contract loans from an in- 
surance company, to purchase a single 
premium annuity. The Loughran case 
is now on appeal. It should be noted 
that the contract involved here was not 
of the Knetsch or Emmons type and 
there may well be several grounds for 
distinguishing the case. 

In both the Stanton and Loughran 
cases the real issue was once again the 
Gregory V. Helvering doctrine of sub- 
stance over form, and not the legal 
meaning of the various parts of the 
transaction. On this basis, it may well 
be that loans granted by outsiders not 
privy to the contract supply some 
greater element of “substance” than is 
the case when the whole transaction 
is bundled in a single contract. 


Conclusion 
It is clear enough that interest paid 
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when due by the taxpayer-policyholder 
on a life insurance policy loan is de- 
ductible under Section 163, and the 
courts have shown no patience with the 
few contentions made to the contrary. 
But the obligation is a special one. It 
holds tenaciously to the policy itself, 
and when the policy shifts, so goes the 
obligation. Accumulated interest be- 
comes part of the policy loan as to the 
new policyholder and no deduction at 
all is allowed as to that accumulated 
interest under the present status of 
case law. Interest subsequently due 
and paid is deductible. So long as the 
policy continues to be held by the 
original owner, payment of interest 
may be made directly or through offset 
against policy benefits payable in the 
taxable year. 

Arrangements for the use of policy 
loan interest in connection with special 
contracts deemed by the courts to rep- 
resent primarily tax savings transac- 
tions must be measured by the rule of 
Gregory V. Helvering, i.e., that sub- 
stance rather than form governs the 
tax results. The courts have shown a 
disposition to consider the unique re- 
lationship of the loan privilege to the 
contract rights in determining the 
realities of such a contract. 





6. Salley v. United States, F. 2d 
Cir. 1961). 
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A pMINISTRATIVE LAW: Every 
lawyer who appears before a govern- 
ment agency (and who does not?), 
every professor of public law and 
every bar association administrative 
law committee member, should write 
the Senate Document Room or his 
Senator or Congressman for a copy of 
the Landis Report which has been is- 
sued as a print of the Senate Judiciary 
Committee, 86th Congress, Second Ses- 
sion. At the same sitting, write the 
Virginia Law Review at Clark Hall in 
Charlottesville, Virginia, and send 
$2.00 for a copy of the April, 1961, 
issue (Vol. 47, No. 3, pages 373-438) 
which contains an excellent article by 
Professor Carl McFarland of Virginia 
Law School analyzing the Landis Re- 
port. It is entitled, “Landis’ Report: 
The Voice of One Crying In the 
Wilderness”. Just as you can’t go to the 
ball game without a score card, you 
should not read the Landis Report 
without treating yourself to the luxury 
of McFarland’s trenchant comments 
upon it. 

To begin with, when Jim Landis 
writes alone, he writes exceedingly 
well. His 1938 book on The Adminis- 
trative Process (Yale University Press) 
is still the finest thing and the phrase 
is itself more descriptive of the field 
than either “administrative law” or 
“administrative procedure”. His at- 
tack upon the way in which our federal 
agencies now conduct their business is 
well-nigh unanswerable. It is a joy to 
read as there is a chuckle a page, if 
you are a miserable character like me 
who loves to laugh at the misery of 
other bureaucrats. 

Carl McFarland, of course, in his 
own way, is as eminent and qualified 
in this field as Landis. From 1937 to 
1939, he was an Assistant Attorney 


General of the United States, Chair- 
man of our Association’s Administra- 
tive Law Section, which drafted the 
Federal Administrative Procedure Act, 
and the thirteenth recipient of the 
American Bar Association Medal. He 
was President of Montana University 
until recently when he resigned to be- 
come a law professor at the University 
of Mr. Jefferson. 

To those of us who are Antitrustors 
the most interesting suggestion of Lan- 
dis is that the functions of the Federal 
Trade Commission be given to the De- 
partment of Justice. McFarland com- 
ments that Landis does not propose 
doing this immediately. Those of us 
who have read the excellent article by 
Raoul Berger, of the Illinois and Dis- 
trict of Columbia Bars, entitled “Re- 
moval of Judicial Functions From 
Federal Trade Commission to a Trade 
Court: A Reply to Mr. Kintner” in 
the December, 1960, Michigen Law 
Review (Vol. 59, No. 2, pages 199- 
229, price $2.00, Ann Arbor, Michi- 
gan) know, however, that there are 
other things to do with the Federal 
Trade Commission. As the Burns Re- 
port (privately published by Central 
Law Book Company, New York, at 
$10) points out, unlike many other 
agencies, the work of the Federal Trade 
Commission is for the greatest part 
judicial. This is why our Association 
has proposed that its functions be 
transferred to a trade court. As Joseph 
Burns points out, we don’t have two 
Secretaries of Commerce or Treasury 
or Defense, so why have two trust 
busters? Whether its judicial func- 
tions go to a trade court or into the 
regular District Courts, more and more 
peopie now seem to be in agreement 
that overlapping between F.T.C. and 
Justice on the one hand and F.T.C. 
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and the Agriculture Department and 
Health, Education and Welfare on the 
other hand should be eliminated. 
Presidential reorganization of both 
F.T.C, and C.A.B. has, at this writing, 
been approved by the First Session of 
the 87th Congress and we shall doubt- 
less see many of Mr. Landis’ reforms 
take shape to the extent that the Presi- 
dent under his advice can effect them 
by Executive Order from the White 
House. His suggestion for an Ad- 


ministrative Conference Committee 
draws disapproval from McFarland, 
but his suggestion that the Conference 
have White 


though he does not like the name 


House direction, even 


“Office of Oversight of Regulatory 
Agencies”, McFarland favors. We, all, 
can doubtless favor it no matter what 
the White House calls it if Mr. Landis 
is to do it. 

Carl McFarland points out that Mr. 
Landis has no concrete suggestion as 
to how to draw experienced men into 
responsible agency jobs from the out- 
side. This has been a subject which 
intrigues me, too, because I always 
have difficulty distinguishing the “mis- 
sion” of institutions from some of the 
damn fools who hold jobs in them. In 
the case of the administrative agency, 
what able lawyer of 40 and over dares 
to take a job in one when he receives 
no tenure and is fired by a new Ad- 
ministration and asked to job hunt at 
45 or 50? No wonder so many admin- 
istrative heads take jobs in the indus- 
tries they regulate and spend agen- 
cy time job-hunting. I have always 
thought life or long tenure are essential 
to attract able men and if able men 
were in these top agency jobs our 
troubles would be de minimis. 

As I read him, Mr. McFarland favors 
to a large extent the increased Execu- 
tive control of the agencies that Landis 
advocates but he warns that increasing 
the power of the chairman is bound to 
downgrade a mere commissioner and 
cause hard feelings. 

It is evident that Mr. McFarland 
feels the need of formal hearings and 
evidence controls are out of place. In 
this he has the zeal of the New Dealers 
who even felt judicial review of agency 
activities was wrong. But he does a 
service in presenting his point of view 
and in calling attention to the fact that 
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Mr. Landis “appears to be of two or 
three minds about it” (page 433). 
This is understandable because | am 
sure we should all agree that only cer- 
tain agency actions are judicial. Many 
other and, in agencies other than 
F.T.C., perhaps most actions, are more 
executive or legislative than judicial. 
In neither the Landis Report nor the 
McFarland article does there seem to 
be an adequate breakdown of these 
functions. But then, neither paper was 
intended to do that. 

Suffice it to say that these are two 
very challenging, stimulating discus- 
sions that we all must read and think 
about. 


a 

['HE LAW AND ITS COMPASS. 
1960 was the centennial year of North- 
western Law School of which “Jolly 
Jack” Ritchie is Dean, and, as we 
Gilbertians sing, “a good Dean, too”. 
To celebrate the occasion, Lord Rad- 
cliffe came from Hampton Luly House, 
Warwick, to give the Julius Rosenthal 
Foundation Lecture. It is a beauty 
(“The Law and Its Compass”, 100 
pages, published by Northwestern Uni- 
versity Press, 1840 Sheridan Road, 
Evanston, Illinois, $4.00, composed in 
exceptionally fine print by the Kings- 
port Press). 

Without prior judicial experience, 
Lord Radcliffe. was appointed to the 
House of Lords in 1949 after a distin- 
guished career at the Bar and public 
service, as Counsel to the King and 
Director General of the Ministry of 
Information. 

In a preface, his Lordship gives “a 
nudge to the reader” in which he tells 
you his lecture theme, “the liberty of 
the individual” (vi) and confesses that 
what he has to offer is “an attitude of 
mind, a way of looking at the law in 
relation to other things” (ix). 

This is an accurate and delightful 
description and after reading it, | am 


sure that Mrs. Harold Medina and I 


that these three brilliant 


lectures should be compulsory reading 


can agree 
for judges who become “too judgy” 
and for professors who become “too 
professorial”. 


In Lecture One, entitled “Pillars of 
Society”, Lord Radcliffe contrasts the 
thought of the Middle Ages, as evi- 
denced by Robert Hooker’s statement 
that the seat of the law “is the bosom 
of God, her voice the harmony of the 
world” (page 5) with present-day defi- 
nitions. “It took centuries for English 
judges to realize that the tenets and 
injunctions of the Christian religion 
were not part of the common law of 
England” (page 12). But, having 
made this break, the law today yearns 
for a standard of natural law that can 
be used in a practical way “under 
whatever name you like to propose it— 
a new equity, justice, the Law of 
the 
Lord Mansfield 


who loved “to drink champagne with 


Reason or anything else”. In 
eighteenth century, 
the wits” (“an endearing characteristic 
more associated with great advocates 
than great judges”) (page 27) em- 
ployed natural law in 1765 to make a 
contract valid without consideration 
(Pillans v. Van Mierop, 3 Burr 1663) 
(page 29), but he was defeated by 
“the common law system”. This causes 
Lord Radcliffe to observe that “Dead 
men make the soundest law” (in 1937 
the Law Revision Committee adopted 
Mansfield’s view) (page 29) and “You 
cannot hope to get Natural Law in at 
the front door” (page 33). 


In Lecture Two, “Riding on Unruly 
Horse”, his Worship discusses the use 
of “Public Policy” as a standard, 
since “Judges prefer a formula—for 
that is what it is—that they merely 
declare the law and do not make it”. 
This is wise because “men’s respect” 
for law will be “the greater, the more 
imperceptible its development” (38- 
39). Down to “the middle of the nine- 
teenth century, judges would not en- 


force separation agreements” but in 
1847 the House of Lords decided en- 
forcing them would not be “fatal to 
the welfare of society” (42). It was 
Burrough, J., in 1824 who observed 
that “Public policy is an unruly horse 
and dangerous to ride” (Richardson 
v. Mellish, 2 Bing 229 at 252) (page 
46). This is what judges today say 
they think. In Egerton v. Earl Brown- 
low, 4 H.L. Cas. 1, in 1853 the House 
of Lords had this problem: “the seventh 
Earl of Bridgewater had by his will, 
made in 1823, limited the vast and 
wealthy Bridgewater estates yielding 
over 70,000 pounds a year to a rela- 
tive, Lord Alford, and his heirs in tail 
male, subject to a gift over if Lord 
Alford should not, during his lifetime 
acquire the dignity of Duke or Mar- 
quess of Bridgewater. Lord Alford 
died without attaining or perhaps even 
seeking these dizzy honors” (pages 
47-48). Only two of eleven judges in 
the House of Lords thought the condi- 
tion invalid but when, put to a vote of 
the judicial members of the House of 
Lords, four to one the House adopted 
the dissents of Lord Chief Baron Pol- 
lock and Barron Platt (page 48). 
Lord Radcliffe concludes “The Judge 
. . . has his watch to keep” and the 
flexibility of “public policy” is a good 
standard for him to use if he under- 
stands it is “what the public should 
guarantee to the individual for the 
protection of his essential dignity” 
(page 57). 

The third and last lecture of his 
Lordship, which is the best, is en- 
titled “Not in Feather Beds”. In it 
he says that “The Law needs all the 
time a compass to steer by” (page 
77), but “it is not lawyers, themselves, 
who are most conscious of this need” 
(page 78). All men must have courage 
to hold to what is right by natural law 
To establish this, Lord 
Radcliffe quotes from “Dying We 
Live” (Gollwitzer ed., 1956) “in which 


principles. 
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in many other media, Braille Institute 


On billboards, bus posters, car cards and 
urges, “See Your Attorney.” 


see your 
to helP 


have been collected some of the last 


letters and memorials of Germans who 
suffered death for their opposition to 
Hitler and what he stood for”. Their 
courage in holding to death to what 
they believed was right makes clear 
how difficult it is for the law to do 
right. As Sir Thomas More, Chancellor 
of England under King Henry VIII, 
said at his trial “We may not look at 
our pleasures to go to heaven in feather 
beds, it is not the way” (page 85). 
From all of which Lord Radcliffe con- 
cludes that “the principle of Natural 
Law was never intended primarily for 
lawyers. It was the product of the 
moralist, the theologian, and the phi- 
losopher, and their teachings were 
aimed at everyone, not any special 
(page 95). 


The lecture concludes with a plea to 


. ” 
class or calling 


judges to use the natural law because 
as Edmund Burke said: “Public life is 
a situation of power and energy; he 
trespasses against his duty who sleeps 
upon his watch, as well as he who goes 
over to the enemy.” What a magnifi- 
cent series of lectures! 


Resectep LAW REVIEW 
PIECES: Recently, at great pains, my 
good friend, Walter Meyer of Cornell 
Law School, with the aid of H. Crane 
Miller of the University of Virginia 
Law School, submitted a piece to a 
prominent legal periodical only to have 
it rejected. As one who has had so 
many good pieces rejected, | am glad 
to save theirs. I hope you like it. It 
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rwa LIND 
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is entitled, “A FLOCCINAUCINIHILIPILI- 
FICATION” (pronounced: Flock-see- 
Naw-see-Knee-Hill-i-Pil-i-Fication ) ”’ 
which, however, the Oxford Dictionary 
tells you to pronounce: Flo: cci-nau 
ci-ni: hili-pi: li-fica tion. Oxford says 
the word comes from four Latin words 
“flocct”’, “ 
meaning “at a small price or at noth- 
ing” or 


nauci,” “nihili” and “pili”: 


“action or habit of estimating 


as worthless”. The text of this legal 


gem reads: 


1. There is absolutely no cause for 
concern, Mr. Marbury. The job is 
yours. The President signed your com- 
mission last night, the last thing before 
he left office, and it is in Mr. Marshall’s 
desk drawer at State. 

2. If I were you, 
plead insanity. 

3. Great news! Close Brothers final- 
ly got rid of that Model 10 Runabout 
Buick to a guy named MacPherson! 
This will be the last that Buick will 
ever hear of that lemon! 

4. Why don’t you and the girls meet 
us next Sunday at Rockaway Beach, 
Mrs. Palsgraf? 

5. Mr. Durham, meet your fellow in- 
mate, the Mad Man from Swamp- 
poodle. 

6. Judge Learned Hand and Judge 
Swan have already decided against us. 
There’s no point in the Erie Railroad’s 
throwing good money after bad trying 
to get the Supreme Court to grant 
certiorari. 

7. You have my word for it, Mr. 
Williams, as a lawyer of thirty years’ 
standing. Take your store clerk’s wife 
to Las Vegas, stay for six weeks in the 
Lost Weekend Motel, divorce your 
spouse there, come back to North 
Carolina and keep store together. 


McNaghten, I'd 


932 American Bar Association Journal 





Last Gill and Testament 
STATIONERY 


Thousands of Attorneys use and like 
our White, Crisp, 100% Rag Bond 
Last Will and Testament Paper with 
Matching Envelope and Manuscript 
Cover. The added dignity of a Will 
completely typewritten will please 
both you and your Client. So write 
us today for FREE samples to use 
on the next Will you prepare. 


LEGALCRAFT COMPANY 


2900 Hallum St., N. W. Canton, Ohio 














8. Know then, Goodman Slade, if 
your proper action lies in debt, you 
shall never prevail if you sue in as- 
sumpsit, though your case be twice 
heard before all the Justices in Eng- 
land and all the Knights and Barons 
in Exchequer. 

9. I'll bet you’re glad when summer 
is over and the kids will be in school 
and off your hands, Mrs. Brown. 

10. I don’t care what the rumors 
from up front are. Aer is Aer and 
Ord is Ord, and ne’er the twain shall 
merge. 


Wirry WILLS: My good friend, 
that dedicated non-drinking Democrat, 
Million of the 
New York University Law School, has 


Professor Elmer M. 


written another of his interesting ar- 
ticles collecting humorous wills. Some 
night when you have to speak at a 
smoker, dip into Elmer’s collection of 
tidbits. 

The one I like the best is the will of 
Charles Millar, of Toronto, who in 
1921, willed this way: 

To each Protestant Minister 
resident in Toronto at my death and 

to each Orange Lodge in Toronto, I 


give one share of the O’Keefe Brewery 
Company. 


Millar also gave Reverend Samuel a 
share in the Ontario Jockey Club and 
Ministers in Windsor “one share in the 
Kenilworth Jockey Club”. The rest, 
residue and remainder he gave “at the 
expiration of ten years from my death” 
to the “Mother who has since my death 
given birth in Toronto to the greatest 
number of children.” 

After a contest, the Supreme Court 
of Canada upheld the will which, of 
course, provoked a “Baby Derby”. 

You will find Professor Million’s 
delightful article in the Wayne Law 
Review (Winter, 1960, Vol. 7, No. 2, 
pages 348, $1.50, Detroit, Michigan). 
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ington. 





M. A. NERNBERG, EXAMINER OF. DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH, (JOHN K, ESTES, 

Associate) Examiners of Questioned Documents. 
*Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photogravhic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
eee witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nationwide qualification. 20 South Central, St. 
Louis 5, Mo. PArkview 5-9394., 





JOSEPH THOLL, 
tioned Documents. 
Falls (Cleveland) 


EXAMINER OF QUES- 
58 Bellview Avenue, Chagrin 
Ohio. Téephone: CHestnut 
7-6731. 28 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Twest, vears’ experience. 
Laboratory: 4229 Brook Roa -hmond, Virginia. 
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INVESTIGATIONS 





TUCSON, ARIZ. LUSK DETECTIVE AGENCY. 

Complete Investigation Services. Serving the 
Southwest and Mexico, since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 





ESQUIRE DETECTIVE AGENCY, INC., 

Cleveland, Ohio. Domestic, criminal, civil, per- 
sonal injury investigations. World-wide coverage. 
CH-1-0554 or CE-8-4965. Room #1217, 75 Public 
Square. 





MISCELLANEOUS 





PATENT AND TRADE MARK COPIES - 
1-day Air Mail service—$1.50 for one registration 
copy, $.75 each additional, same request. Price 
includes copy cost and postage. Please enclose re- 
mittance with request. Exhausted copies 5-day 
minimum mailing. Registration Copy Service, 609 
Albee Bldg., Washington 5, D. C. 
TRADE MARK AND PATENT SEARCHES 
conducted directly at the U.S. Patent Office in 
Washington, D.C. Copies nearest registrations. 
Serving legal profession exclusively. Hurson Asso- 
ciates, 1426 G Street, N.W., Washington 5, D.C. 
Phone REpublic 7-4122. 


MASONITE & PLEXIGLAS UNDER DESK 


chair mats. Write manufacturer and save. 


Jersey Desk Company, 99 River Drive, Passaic, 
. 





AGENTS WANTED TO SELL LAW PUBLI- 
cations. Established company. Repeat line. Ex- 
cellent commissions. Box 1AG-8. 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 





LAWYERS WANTED 





ALASKA LAW FIRM, AV RATING, SEEKS 

young attorney having 5 years practice in any 
Pacific Coast state and graduate of accredited law 
school. Box 1S-16. 


ATTORNEY WANTED FOR TRIAL AND 
general office practice. Top salary for right man. 
Trial experience desirable but not essential. Submit 
resume of qualifications, experience and date of 
availability. P. O. Box 779, Merced, Calif. 





POSITIONS WANTED 





ATTORNEY, 39, 12 YEARS’ SUCCESSFUL 

general civil practice in large city, primarily cor 
porate, tax and probate. Law Review and honor 
law graduate. Expert iegal draftsman. Outstand 
ing record of civic leadership. Seeks challenging 
corporate position. Box 1AG-7. 


OVERSEAS CHALLENGE WANTED BY 32 

year old attorney, private practice with five 
years’ trial and commercial law experience. Ex 
cellent qualifications and Willing to 
travel. Box 1S-1. 


references. 





ATTORNEY, 32. SEVEN YEARS’ SUCCESS- 

ful practice: office, administrative, trial, appel 
late. Omicron Delta Kappa, Phi Beta Kappa, Law 
Review, Coif, club member. Desires association 
in medium-sized locality. Box 1S-2. 


ATTORNEY, 32, 5 YEARS EXPERIENCE IN 

Legal department, major oil company: leasing, 
production, marketing contracts; damage and com 
pensation litigation; title examination in Mid-conti 
nent, Texas and Southern States. Member, Okla., 
La., and Ala. bars. LL.M., Oil and Gas Law, 
SMU; LL.B., Ala., first in class 
Will relocate. Box 1S-3. 


Desires position. 





LL.B. CUM LAUDE, HARVARD, 1956. Phi 
Beta Kappa. Corporate, administrative agency 
and trial experience (antitrust et al.) in Washing 
ton, D. C., office of distinguished Wall Street law 
firm. Seek challenging position with law 
corporation in Washington. Box 158-4. 


firm or 





TAX ATTORNEY, 35, LL.B. COLUMBIA, 

LL.M. (Taxation) N.Y.U. 3% years corporate 
tax department, 5 years law firm tax experience 
Seeks position law firm or corporation in New 
York. Box 18-5. 





ATTORNEY, 33, FEMALE, SUMMA CUM 
laude, Law school; Phi Beta Kappa; 2 years, 
Justice Department: Attorney General’s Honor 
Program; 2 years, N.L.R.B.; D.C., Florida, Bars; 
desires challenging position: firm, 
union, Will relocate. Box 158-7. 


corporation, 





TAX ATTORNEY, AGE 33, FOUR YEARS IN 
National Office, Chief Counsel, Internal Revenue 
Service, three years in State tax department, seeks 
position with law firm or corporation. Will relocate 
Resume upon request. Box 158-8. 
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FTC TRIAL ATTORNEY, FIVE YEARS IN. 
vestigative and trial experience anti-trust and 
trade regulation cases. Box 18-9. 





ATTORNEY, SEEKS RE-LOCATION, WARM.- 

er climate, preferably Southern California. Mar- 
ried, 49. Private practice, Middlewest, 24 years, 
Box 18-10. 





ATTORNEY, CORPORATE, CONTRACTS, 
tax, real estate, trade regulation, administrative 
law, litigation experience. Box 158-11. 





LITIGATION ATTORNEY EXPERIENCED 
trials, appeals State, Federal Courts, administr: 
tive proceedings. Box 18-13. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED - 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Bentitey & Simon 

Inc., 7-9 West 36th St., New York 18, N. Y. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS, INC.—-POLLU 

tion Effects and Water Quality, fresh and salt 
water Investigations, Reports, Court Testimony. 
Thomas Dolan, Charles B. Wurtz, Ph.D., 1009 Com- 
mercial Trust Building, Philadelphia, Pennsylvania 


TRAFFIC ACCIDENT ANALYST—RECON. 

struction, Consultation, Expert testimony. Auto 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051, 








MANAGEMENT CONSULTING SERVICES 

for law offices——-Specific problems, complete office, 
or retainer. Covers Organization, Costs, Policies, 
Work Distribution, Billing, Salary Plans, Controls, 
Files, Office Manuals, Special Projects. Daniel J 
Cantor & Company, Commercial Trust Building, 
Philadelphia 2, Penna. 


TRANSLATIONS, LEGAL, TECHNICAL, ALL 

languages. Interpreters provided anywhere. Rec 
ognized experts. All-Language Services, 545 Fifth 
Avenue, New York. YUkon 6-1688. 





WANT TO BUY 





LAW BOOKS BOUGHT SOLD APPRAISED. 
Joseph Mitchell, 5738 Thomas, Philadelphia. 





